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ARTHUR BESTOR 


State Sovereignty and Slavery 


A Reinterpretation of Proslavery 


Constitutional Doctrine, 1846-1860 





Arthur Bestor, professor of history at the University of Illinois 
and a past president of the Illinois State Historical Society, 
began working on this subject in 1957 while Harmsworth 
Professor of American History at Oxford. The book which has 
resulted from his studies is tentatively titled Slavery and the 
American Constitution, 1846-1860: A Historical Analysis of 
the Crisis That Led to Civil War and will be published by 
the Clarendon Press of Oxford University. The author presented 
this paper to the Mississippi Valley Historical Association at 

its Detroit meeting on April 21, 1961. Earlier versions 

had been delivered as lectures at Wayne State University, 
the University of Illinois and the State University of Iowa. 

A paper on a closely related theme — “The Constitutional 
Issues of 1860” — was read before the Illinois State Historical 
Society meeting at Rockford on October 9, 1960. 





IN 1860-1861 ELEVEN slaveholding states proclaimed their 
secession from the American Union. They were pushing to its 
logical extreme a constitutional doctrine variously known as “state 
rights” or “state sovereignty.” The doctrine had figured in Ameri- 
can constitutional discussion for upwards of sixty years. Moreover, 
during the controversy over slavery in the territories, which raged 
for fifteen years, from the time of the Wilmot Proviso of 1846 
until the election of 1860, the arguments and slogans of state sov- 
ereignty had been reiterated so often that they became almost 
as familiar (and often seemed almost as ageless) as the Ten Com- 
mandments. 

Historians take an impish delight in pointing out that the doctrine 


117 





STATE SOVEREIGNTY AND SLAVERY 


of state rights has been espoused on one occasion or another by vir- 
tually every section or party or interest that has ever found its 
opponents ensconced in power in the national capital. As Alex- 
ander Johnston put it seventy-odd years ago, “Almost every state 
in the Union [has] in turn declared its own ‘sovereignty,’ and de- 
nounced as almost treasonable similar declarations in other cases 
by other states.”* Most historians stop with this paradox, satisfied 
that they have reached the end of it. They observe that state 
sovereignty has made strange bedfellows, but they assume that the 
doctrine itself, considered simply as a doctrine, has remained essen- 
tially unaltered throughout all its changing cohabitations. 

In this view of the matter, the theory of state rights, whenever 
invoked, has had a constant and unvarying tendency. State sov- 
ereignty, it is supposed, can always be equated with local self- 
determination and local autonomy. The doctrine seeks consistently 
to minimize the exercise of national powers. It is perennially 
sympathetic to the idea that a state may rightfully “interpose”’ its 
authority to prevent the central government’s jeopardizing, or even 
interfering with, the rights or interests or customs of the state’s 
own citizens. According to the conventional view, these three 
political principles are invariably associated with the idea of state 
sovereignty. Consequently the doctrine itself must always be looked 
upon as a purely defensive one, capable of weakening the central 
authority but by its very nature incapable of being used aggressively 
or imperialistically. 

These assumptions are plausible enough. And the secession 
crisis of 1860-1861 appears to validate them completely. In de- 
fending their course, the seceding states appealed to a political 
philosophy that exalted local autonomy. “The slaveholding States 
will no longer have the power of self-government, or self-protection,” 
complained South Carolina in a formal declaration of her reasons 
for seceding.” In an accompanying address she went on to say that 
“the Government of the United States has become consolidated, 

1. “State Sovereignty,” in John J. Lalor, ed., Cyclopaedia of Political 
Science (Chicago, 1884), III: 794. See also Arthur M. Schlesinger, New 
Viewpoints in American History (New York, 1922), 220-44, “The State 
Rights Fetish.” 

2. “Declaration of the Immediate Causes . . . [of] Secession,” Dec. 24, 
1860. Journal of the Convention of the People of South Carolina, Held in 


1860, 1861 and 1862 (Columbia, S.C., 1862), 465-66. The ordinance of 
secession was adopted on Dec. 20, 1860. Ibid., 43. 
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with a claim of limitless powers in its operations.”* By seceding 


from the Union, moreover, South Carolina was obviously interpos- 
ing the sovereignty of the state in the most conclusive fashion pos- 
sible. The language throughout was purely defensive. The onus 
for aggression was placed upon those who would uphold the Union 
by “coercing” the states. 

Secession was obviously the culminating expression of the idea 
of state sovereignty, and secession can be interpreted as a defensive 
measure designed to vindicate the philosophy of local self-govern- 
ment. If, then, the doctrine of state sovereignty signified the 
defensive principles of local autonomy, decentralization, and inter- 
position when invoked to justify secession, must it not have signified 
substantially the same three principles when earlier invoked, by 
the very same group, to support their policy regarding slavery in 
the territories? The answer, contrary to expectation, is no. Dur- 
ing the crisis of 1846-1860, the doctrine of state sovereignty pos- 
sessed implications for political philosophy that were almost pre- 
cisely the opposite of those that had belonged to it in earlier days 
and that were later hastily reasserted at the time of secession. 

One simple fact is often forgotten. Secession was the alternative 
to, not the purposed outcome of, the constitutional program that 
proslavery forces advocated, in the name of state sovereignty, during 
the controversy over slavery in the territories. This alternative — 
dissolution of the Union — doubtless lay in the back of the minds 
of increasing numbers of proslavery leaders as the year 1860 ap- 
proached. Nevertheless, the actual proposals they were offering 
from 1846 to 1860 presupposed the continued existence of the 
federal system. The defenders of slavery wished the constitutional 
machinery to function in such a way as to give maximum protec- 
tion to slavery. This meant, of necessity, that they were still com- 
mitted to the view that the Constitution was a machine that could 
and should be made to work. Only after they opted for secession 
did they look upon the old Constitution as a wreck to be dismantled. 

In the nature of the case, the reasoning employed to support a 
positive program for protecting slavery in the territories and for 
enforcing the fugitive-slave act could not be identical with the 
reasoning employed to dissolve the Union. Though state sover- 


3. “Address... to the People of the Slaveholding States,” Dec. 24, 
1860. Ibid., 470. 
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eignty might be the premise in both instances, the two arguments 
were different in purpose and in logic. They were not only differ- 
ent, they were almost antithetical. To attempt to understand the 
proslavery constitutional argument of 1846-1860 by assuming it 
to be identical with the secessionist argument of 1860-1861 is to 
read history backwards and hence to misread it. 

On every major point — on local autonomy, on diminution of 
federal power, and on interposition — the state-sovereignty position 
regarding slavery was almost exactly the reverse of the state-sover- 
eignty position regarding secession. 

Secession represented the principle of local autonomy pushed to 
its logical extreme. In discussing the question of slavery in the 
territories, by contrast, proponents of state sovereignty repudiated 
in theory and practice the idea of local autonomy. It was Stephen 
A. Douglas who stood consistently for self-determination in the 
matter of slavery. And the proslavery faction (after an initial 
period of hesitation) turned against Douglas’s principle of terri- 
torial sovereignty so decisively that in 1860 they split the Demo- 
cratic Party rather than accept it. 

In the second place, secessionist documents of 1860-1861 de- 
nounced the “consolidation” of power in federal hands. By con- 
trast, the proslavery program of 1846-1860 called for rigorous 
enforcement of the fugitive-slave law by federal commissioners 
dispersed throughout the Union. By 1860, moreover, proslavery 
leaders were contemplating the idea of a federally enacted slave 
code to be imposed in all the territories.* 

Finally, secession represented an extreme application of the idea 
that a state might interpose its sovereign authority to render null 
and void within its borders any controverted exercise of federal 
power. During the dispute over slavery, however, those who 
preached state sovereignty had no use whatever for the traditional 
doctrines of interposition and nullification. Instead, proslavery 
leaders denounced in the bitterest terms both the nullification of 
the fugitive-slave act by the personal-liberty laws of various north- 
ern states, and also the kind of interposition that Wisconsin at- 
tempted in the case of Sherman M. Booth.’ Though South Caro- 
lina had, in 1832-1833, adopted the only formal ordinances of 


4. See the resolutions of Jefferson Davis, nn. 116 and 127 below. 
5. See nn. 46, 48, and 50 below. 
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nullification in American history, she did not hesitate to proclaim 
in 1860 that she considered herself released from all obligations 
under the Constitution because thirteen northern states had “en- 
acted laws which either nullify the Acts of Congress or render 
useless any attempt to execute them.”® 

These are not random and accidental inconsistencies. They 
are evidence that the doctrine of state sovereignty, as applied to the 
the issue of slavery during the fifteen years before 1860, was by 
no means the kind of political philosophy it is popularly supposed 
to have been. 

What we are up azainst is the profound yet subtle difference 
between a legal concept and a political philosophy. State sov- 
ereignty is, at bottom, a legal postulate. The idea that government 
should be decentralized and local autonomy cherished is an ex- 
pression of political philosophy. One naturally assumes a close 
affinity between the legal concept of state sovereignty and the 
political philosophy that emphasizes local self-government, just 
as one naturally assumes a corresponding affinity between the legal 
concept of national supremacy and the policy of centralization or 
(in the language of the early republic) “consolidation.” In most 
periods of American history this one-to-one relationship does, in 
fact, hold. But it does not hold for the constitutional controversy 
of 1846-1860 over slavery. During that period, conclusions of 
a markedly consolidationist tendency were regularly being deduced 
from state-sovereignty premises. How this logical feat was accom- 
plished is the subject of the present paper. 

Our concern, let me make clear at the outset, will be with 
doctrines of constitutional law, not with the purely rhetorical use 
of the phrases “state sovereignty” and “state rights.” Few terms 
in the political vocabulary are endowed with such deep emotional 
connotations as these, and few are so variable in meaning. Few, 
therefore, serve so well the purposes of political rhetoric. A cher- 
ished principle can easily be labeled a “right,” without imputing 
to it the status of a claim enforceable at law. Similarly, “sover- 
eignty” can bestow a majestic tone to a political argument, without 
implying any precisely definable constitutional theory. Arguments 
about state sovereignty in the full-dress debates preceding the Civil 


6. South Carolina, “Declaration.” Dec. 24, 1860. Journal of the Con- 
vention, 464. 
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War cannot be dismissed, however, as simply rhetorical. Politicians 
who used the term insisted that it denoted a clear and definite legal 
conception, that it had precise constitutional consequences, and that 
the principles deduced from it were legally and constitutionally 
binding on everyone concerned with the making and enforcing of 
public policy. Without forgetting the emotional elements in the 
situation, we must here concentrate our attention upon the legal 
reasoning that made the controversy a constitutional one. 

To understand the constitutional arguments of 1846-1860, it is 
obviously necessary to know precisely what the constitutional issues 
were. Moreover, as an essential preliminary, it is necessary to know 
what they were not. 


Abolition of Slavery Not the Issue 


The constitutional controversy over slavery that held the 
nation in its grip from 1846 to 1860 did not result from any pro- 
posal before Congress that would have interfered in any way with 
the complete and final authority of each slaveholding state to deal 
in any way it chose with any and every question relating to slavery 
within its own boundaries. No federal measure regulating slavery 
within the slaveholding states was proposed in Congress or in the 
platform of any organized political party.‘ No responsible figure 
in public office questioned the plenary constitutional authority of 
the slaveholding states to regulate the institution within their bor- 
ders, and none denied that federal interference would be palpably 
unconstitutional. 

The simple fact that the constitutional powers of the slaveholding 
states within their own boundaries were never seriously contested 
is so often blurred in historical discussions, and the opposite has 
been so often insinuated, that it will be well to place the historical 
record clearly, though briefly, on view. 

Early in the second session of the First Congress, in February and 


March, 1790, the issue of slavery was brought before the House of 

7. Even the Liberty Party of 1844, which presented the most extreme 
platform of the entire period, stopped short of advocating a federal law 
abolishing slavery, even though it openly repudiated any obligation to obey 
the fugitive-slave clause of the Constitution. The party summed up its 
demands as “the absolute and unqualified divorce of the General Govern- 
ment from Slavery.” Kirk H. Porter and Donald B. Johnson, eds., National 
Party Platforms, 1840-1956 (Urbana, IIl., 1956), 4-8. 
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Representatives by a number of petitions urging Congress to “step 
to the very verge of the power vested in [it],” for the purpose of 
bringing slavery to an end.* In response the House carefully con- 
sidered the extent of the powers that it believed the newly established 
government to possess in the matter. After a rancorous debate, two 
reports, somewhat different in tone though hardly in substance, 
were ordered spread upon the journal. On the point in question, 
the decision was clear: 


That Congress have no authority to interfere in the emancipation 
of slaves, or in the treatment of them within any of the States; it 
remaining with the several States alone to provide any regulations 
therein, which humanity and true policy may require.® 


The principle thus formulated in 1790 remained the unchallenged 
constitutional understanding until past the year 1861. 

Only by amending the Constitution, therefore, could federal 
power be used to abolish slavery. Amendments to accomplish this 
end were offered in 1818 and 1839,*° but the House immediately 
blocked their consideration. Between 1839 and 1863 — that is 
to say, throughout the entire period of bitterest constitutional con- 


8. Memorial of the Pennsylvania Society for Promoting the Abolition 
of Slavery, signed by Benjamin Franklin as president, presented Feb. 12, 
1790. Annals of Congress, 1 Cong., 2 Sess., 1197-98. The previous day 
two Quaker petitions had inaugurated the discussion. Jbid., 1182-84. (Here- 
after, H.R. will stand, in footnotes, for the House of Representatives. ) 

9g. H.R., 1 Cong., 2 Sess., Journal (1826 ed.), 181 (March 23, 1790), 
Report of the Committee of the Whole House. A parallel report by a 
special committee had ended its discussion of this particular point with 
an expression of “the fullest confidence in the wisdom and humanity of 
the Legislatures of the several States, that they will . . . promote... 
every . . . measure that may tend to the happiness of slaves.” Jbid., 180. 
The special committee was appointed on Feb. 12 and reported on March 
5; the report was debated for five days (March 16-19 and 22) in a com- 
mittee of the whole house, which reported on March 22. In the end 
the House itself adopted neither report but instead voted, 29 to 25, that 
both reports “be inserted in the Journal” and then allowed to lie on the 
table. Jbid., 157, 168, 176-81. The various debates on slavery during 
this session are in Annals, 1 Cong., 2 Sess., 1182-91, 1197-1205, 1414-17, 
1450-74. See also William Maclay, Journal . . . 1789-1791 (New York, 
1890), 196, 221-22. 

10. By Arthur Livermore (N.H.), H.R., April 4, 1818, and by John 
Quincy Adams (Mass.), H.R., Feb. 25, 1839. Herman V. Ames, The 
Proposed Amendments to the Constitution . . . during the First Century 
of Its History (American Historical Association, Annual Report for 1896, 
II, Washington, 1897), 334, 349 (items 474, 697-99). 
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flict over slavery — no proposal to amend the Constitution in this 
direction was so much as offered, let alone debated. On the other 
hand, certain amendments to prevent the possible abolition of 
slavery were proposed.** Indeed, the only amendment passed by 
Congress at the culminating moment of the crisis was of the latter 
character. On March 3, 1861, despite the fact that seven slave- 
holding states had already seceded, Congress voted to submit to the 
states an irrepealable amendment to the Constitution, couched in the 
following unambiguous (if somewhat ungrammatical) language: 


No amendment shall be made to the Constitution which will author- 
ize or give to Congress the power to abolish or interfere, within any 
State, with the domestic institutions thereof, including that of persons 
held to labor or service by the laws of said State.’ 


This measure, be it noted, was not designed to inflame anti- 
slavery opinion and stir up controversy. On the contrary, it was 
an attempt at conciliation. As such, it was supported by Republi- 
cans who, at the very same time, were adamant against any com- 
promise that might permit slavery to enter the territories. In its 
final form, the amendment was actually introduced by a Republi- 
can.** Republican votes contributed substantially to the two-thirds 
majority required for passage by the two houses.** The incoming 


Republican President, Abraham Lincoln, gave the amendment 
guarded approval in his Inaugural Address, delivered the day after 
Congress submitted the measure to the states. Pointing out that 
he considered “such a provision to now be implied constitutional 
law,” Lincoln announced that he had “no objection to its being 


11. For example, by John R. J. Daniel (N.C.), H.R., July 6, 1850. 
Ibid., 354 (item 764). Others are noted, ibid., 193, 195-97. 

12. Joint resolution to amend the Constitution, March 2, 1861. U.S. 
Statutes at Large, XII: 251. The inept syntax almost prevented passage. Con- 
gressional Globe, 36 Cong., 2 Sess., 1364-67 (hereafter cited as Globe). 

13. Thomas Corwin (Ohio), H.R., Feb. 27, 1861. Globe, 36 Cong., 2 
Sess., 1263. In debate, authorship was attributed to no less a figure than 
William H. Seward, about to become Lincoln’s Secretary of State. Jbid., 
1284. 

14. The proposed amendment passed the House, 133 to 65, on Feb. 
28, 1861. IJbid., 1285. In the Senate the resolution was debated through 
most of the night of Sunday, March 3, 1861, the eve of Lincoln’s inaugura- 
tion. It finally passed 24 to 12 — eight Republicans, eight Democrats 
from free states, and eight members from slave states joining in the af- 
firmative vote. Ibid., 1403 (legislative day, March 2). Party affiliations 
are in Tribune Almanac and Political Register for 1861, p. 17. 
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made express, and irrevocable.”** The amendment was actually 
ratified by three of the states — two of them free — before events 
crowded it into oblivion.*® 

In supporting this iron-clad guarantee of slavery within the 
slaveholding states, the Republicans were not abandoning, but were 
reaffirming, their previously announced position. The fourth plank 
of their 1860 platform had said: 


That the maintenance inviolate of the rights of the states, and 
especially the right of each state to order and control its own domestic 
institutions according to its own judgment exclusively, is essential to 
that balance of powers on which the perfection and endurance of our 
political fabric depends. . . .1” 


Lincoln quoted this paragraph in his Inaugural Address, and quoted 
also a passage from an earlier speech of his own: “I have no 
purpose, directly or indirectly, to interfere with the institution of 
slavery in the States where it exists. I believe I have no lawful 
right to do so, and I have no inclination to do so.””** 

In view of this record of consistent acceptance by antislavery 
groups of the constitutional principle that the slaveholding states 
possessed plenary authority over slavery within their borders, what 
is one to make of the charge, endlessly repeated, that the opponents 


of slavery, and the Republicans in particular, believed “that a war 
must be waged against slavery until it shall cease throughout the 
United States’?*® 

Part of the answer, obviously, is that such assertions represented 
sheer distrust and hatred of abolitionists and “Black Republicans,” 
the kind of hatred summed up in De Bow’s definition of “Yankees” 
as “‘that species of the human race who foster in their hearts lying, 


920 


hypocrisy, deceit, and treason.”*® Undoubtedly multitudes of men 


15. Roy P. Basler, ed., Marion Dolores Pratt and Lloyd A. Dunlap, asst. 
eds., The Collected Works of Abraham Lincoln (New Brunswick, N.J., 
1953), IV: 270. 

16. By Ohio (free state), May 13, 1861; Maryland (slaveholding), Jan. 
10, 1862; Illinois (free), Feb. 14, 1862. Ames, Proposed Amendments, 
363 (item 931). 

17. Porter and Johnson, National Party Platforms, 32. 

18. Collected Works, IV: 263; quoting from his first debate with 
Douglas, Ottawa, Ill., Aug. 21, 1858, ibid., III: 16. 

19. South Carolina, “Declaration,” Dec. 24, 1860. Journal of the Con- 
vention, 465. 


20. De Bow’s Review, XXIII (1857): 209, quoted in J. G. de Roulhac 
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and women in the seceding states believed that the Republicans, 
once installed in power, would simply repudiate their constitutional 
professions and proceed to launch a direct federal attack upon the 
system of slavery inside the boundaries of the slaveholding states.” 
Distrust, however, was not the whole of the matter. When 


Hamilton, “Lincoln’s Election an Immediate Menace to Slavery in the 
States?” American Historical Review, XXXVII (July, 1932): 710. 

21. The fact that slavery was, in fact, abolished before the end of the 
Civil War is sometimes taken as proof of Republican duplicity in 1860- 
1861. Such a view overlooks the enormous changes wrought in the situa- 
tion by the coming of war and also disregards the constitutional grounds 
on which successive actions, from 1862 to 1865, were based. For present 
purposes, it is the latter point only that calls for discussion. In 1862, the 
second year of the war, Congress abolished slavery in the District of 
Columbia and in the territories. Acts of April 16, 1862, chap. 54, and 
June 19, 1862, chap. 111, U.S. Stat. at L., XII: 376, 432. Both measures 
were in accord with the avowed constitutional theory of the Republicans. 

The most significant step was, of course, the Emancipation Proclama- 
tion (preliminary, Sept. 22, 1862; final, Jan. 1, 1863). This did not apply 
to slavery within the states that were loyal to the Union, but only to 
specified areas actually in arms against the United States. It did not repre- 
sent the assertion of a federal power over slavery as such, but was justified 
solely by military necessity and was made to rest upon the so-called “war 
powers” of the executive. Lincoln’s words were carefully chosen: “by 
virtue of the power in me vested as Commander-in-Chief, of the Army 
and Navy of the United States in time of actual armed rebellion against 
[the] authority and government of the United States, and as a fit and neces- 
sary war measure for suppressing said rebellion.” Collected Works, VI: 29 
(for preliminary proclamation, see ibid., V: 433-36). Likewise based upon 
military necessity was the second confiscation act of July 17, 1862, chap. 
195, the ninth section of which gave freedom to slaves belonging to Con- 
federate owners if the slaves escaped to the Union lines or were captured. 
Stat. at L., XII: 589, at 591. 

Throughout the whole period, Union leaders recognized that only a con- 
stitutional amendment could permit interference with slavery within the 
loyal slaveholding states. Lincoln proposed such a constitutional amend- 
ment, providing for gradual emancipation with federal financial aid, in 
his annual message to Congress on Dec. 1, 1862. Collected Works, V: 529- 
go. He had outlined the plan in a special message of March 6, 1862. Jbid., 
144-46. In the end, of course, slavery was definitively abolished by con- 
stitutional amendment — the Thirteenth — introduced on Jan. 11, 1864, 
reported in amended form by the judiciary committee of the Senate on 
Feb. 10, 1864, passed by the Senate on April 8, 1864 and by the House 
on Jan. 31, 1865, and proclaimed a part of the Constitution (after ratifica- 
tion by three fourths of the states) on Dec. 18, 1865. Ames, Proposed 
Amendments, 366-67 (items 983, 985). The earliest amendments to this 
effect were proposed on Dec. 14, 1863 — the first of the sort since 1839. 
Ibid., 366 (items 981-82). 
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we look carefully at the phrases used by the opposing sides, we 
discover that their statements were not, as they first appear to be, 
mutually contradictory. Lincoln’s pledge not to “interfere with 
the institution of slavery in the States where it exists’ was simply 
a pledge not to take federal action against slavery within the con- 
fines of the slaveholding states. It did not deny the intention of 
the Republicans to employ against slavery every power falling 
within the normal domain of federal action, and did not deny the 
aim of constricting and hampering the institution “until it shall 
cease throughout the United States.” On the other hand, the 
charge directed by South Carolina against the Republicans was 
not necessarily a charge that they intended to abolish slavery by 
direct federal action within the states. From the proslavery point 
of view, there was no difference between direct and indirect action. 
The very fact that a measure was deliberately designed to under- 
mine slavery made it automatically unconstitutional, no matter 
how indirect the means employed.** This difference of viewpoint 
was the crux of the constitutional controversy of 1846-1860. 


Extraterritorial Implications of Slavery 


The question at issue — and this is a point of fundamental 
importance — was not the institution of slavery itself as it existed 
within the boundaries of a slaveholding state. These formed an 
impregnable barrier against federal interference, as even the most 
ardent opponents of slavery were bound to concede. That they 
did concede the point is proved by the very form the dispute over 
slavery assumed. The fact that the controversy of 1846-1860 
turned on the extension of slavery to the territories (and, to a 
lesser extent, on the fugitive-slave law) showed that antislavery 
leaders, far from flouting the Constitution, were showing it a 
punctilious respect. Had they been disposed, as their opponents 
alleged, to ride roughshod over constitutional limitations, they 
would hardly have bothered with the question of the territories or 
the question of fugitive slaves. If direct federal action against 
slavery in the states had been constitutionally thinkable, there would 
have been no reason to fritter effort away on tangential matters 
involving, not the great mass of bondsmen, but only a scattered few. 


22. See n. 99 below. 
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There was an opposite face to this coin. Had the defenders 
of slavery, for their part, been confident that the institution was 
safe behind its state-erected bastions, they too would have had little 
reason to stake so much on peripheral issues like the territories and 
the handful of escaping slaves. Their conduct revealed their fears. 
Slavery, they believed, could easily be imperiled by forces that 
existed and events that occurred in areas beyond the limits within 
which the institution was established and protected. On one propo- 
sition both sides agreed: that slavery could be dealt a fatal blow 
by federal policies that were operative only outside the boundaries 
of the slaveholding states. 

The struggle that took place between 1846 and 1860 was a 
struggle for control over these external policies. It was, in short, a 
controversy over the extraterritorial protection that the institution 
of slavery was entitled to enjoy. The extraterritorial implications 
of slavery — seldom described in these terms and seldom analyzed 
to determine their true nature — provide the indispensable key to 
an understanding of the constitutional controversy of 1846-1860. 
To explore the ramifications of this concept is the task before us. 

Extraterritoriality is, first of all, a concept of international law. 
Significant, therefore, is the fact that the extraterritorial claims of 
the slaveholding states — that is to say, their assertion of a power 
to take action beyond their own boundaries to repress influences 
deemed inimical to slavery — were baldly asserted, at the very 
beginning of the period of controversy, in several diplomatic com- 
munications. In 1843 Great Britain was supposedly encouraging 
the independent Republic of Texas to undertake compensated 
emancipation. Alarmed by this, the American Secretary of State, 
Abel P. Upshur of Virginia, sent confidential instructions to the 
minister of the United States at the Court of St. James’s, Edward 
Everett. Upshur wrote as follows: 


It is quite obvious that slavery could not easily be maintained in a 
country surrounded by other countries whose Governments did not 
recognise that institution. The difficulty in the present case would 
be increased by the fact that those countries would be inhabited by 
people of the same race with the slave owners, speaking the same 
language, having the same manners, and in many respects the same 
institutions. Our slaveholding States are separated from the Canadas 
by many intervening non-slaveholding States of our Union. Although 
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those non-slaveholding States are as much opposed to the institution 
as England herself, yet the Constitution of the United States lays them 
under obligations in regard to it, which, if duly respected, would secure 
the rights of the slaveholder. 

Texas, however, lies immediately on the border of Louisiana and 
Arkansas. The slave would have nothing more to do than simply to 
cross the Sabine or the Red river, and he would find himself a freeman. 
He would be very sure to profit by the opportunity. All the vigilance 
which the master could use, enforced even by a harsher discipline 
than he would be willing to exert, would avail nothing. Within a 
few years a large proportion of the slaves within reach of the border 
would seek refuge in Texas; and the remainder would be rendered 
valueless, by discontent and dangerous insubordination. The slave- 
holder ought not to submit, and would not submit, to this.** 


Several weeks earlier Upshur had spelled out what he meant by 
saying that slaveholders “ought not to submit, and would not 
submit.” In a communication to General W. S. Murphy, Ameri- 
can chargé d’affaires in Texas, Upshur described the probable 
consequences of emancipation in that republic: 


Even if this Government should interpose for the protection of the 
slaveholder, it would be very difficult so to arrange the subject as to 
avoid disputes and collisions. The States immediately interested 
would be most likely to take the subject into their own hands. 

They would assume the right to reclaim their slaves by force, and for 
that purpose would invade the territory of Texas.** 


This was an extreme statement of the view that the slaveholding 
states were justified in attempting to control the internal policies of 
other states whenever those policies threatened, even indirectly, 
to affect the institution of slavery adversely. Upshur wished to 
incorporate this extraterritorial principle into our relations with 
foreign states, and he appeared even to condone irregular armed 
incursions to enforce the demand. As applied to states within the 
American Union, the extraterritorial claim was translated into con- 


23. A. P. Upshur to Edward Everett, Sept. 28, 1843 (confidential), in 
Senate Document 341, 28 Cong., 1 Sess., 34-35. 

24. Upshur to Murphy, Aug. 8, 1843. Jbid., 21. Further discussion 
of the international implications of slavery is beyond the scope of the 
present paper. On the abolition of the foreign slave trade and on such 
cases as those of the Amistad and the Creole, see any of the standard 
histories. 
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stitutional language and the hint of violent self-help disappeared. 
Nevertheless the doctrine still involved the extraterritorial protection 


of slavery. 


The Question of Fugitive Slaves 


One extraterritorial right connected with slavery was clearly 
and explicitly recognized by the written Constitution of the United 
States. Upshur alluded to it. This was the right of a slaveowner 
to reclaim a slave who might escape into a free state. The con- 
stitutional provision on the subject had so important a bearing on 
all the extraterritorial claims advanced in behalf of slavery that 
it should be quoted in full: 


No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or 
Regulation therein, be discharged from such Service or Labour, but 
shall be delivered up on Claim of the Party to whom such Service or 
Labour may be due.*° 


The most significant fact about the fugitive-slave clause was 
that it provided for the extraterritorial operation of the laws of 
the slaveholding states. If a slave escaped from his master, the 


laws of the state where he had been held in bondage clung to him, 
no matter to what part of the Union he might flee. With respect 
to him, the federal Constitution itself automatically annulled any 
law of a free state that might tend to emancipate him. The fugi- 
tive-slave clause was of unique importance to the proslavery argu- 
ment. Not only was it the only provision of the Constitution that 
explicitly recognized the slaveowner’s right of property in his slave, 
it was also — and more importantly — the only one that gave any 
extraterritorial effect to state laws establishing slavery. As such, 
it provided the indispensable foundation for every other type of 
extraterritorial claim in behalf of slavery. Whether the number 
of escaping slaves was large or small made little difference.” The 
fugitive-slave clause must be sustained because its collapse would 

25. Constitution of the United States, Art. IV, sec. 2, clause 3. Curiously 
enough, escape into a free territory was covered only by implication. Even 
the bitterest opponents of slavery, however, declined to split this particular 


hair. 
26. On the controversial question of the numbers involved, see Allan 
Nevins, The Emergence of Lincoln (New York, 1950), II: 489. 
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mean the collapse of the entire contention that the federal govern- 
ment was bound to safeguard slavery outside the institution’s estab- 


lished borders. 

The principle at stake was so vital to the proslavery argument 
that extravagant assertions were constantly made to the effect that 
the fugitive-slave clause represented a fundamental bargain struck 
at the time the Constitution was drafted. Thus Lawrence M. Keitt 
of South Carolina told the House of Representatives that “the fugi- 
tive slave clause was put into the Constitution as the price of the 
splendid cession of the Northwest by Virginia, and as the price of 
the Government, too.”** John J. Jones of Georgia insisted that 
“without such a constitutional guarantee it is evident that the 
slaveholding States never would have ratified the Constitution.”** 
Robert Toombs of Georgia asserted that the obligation to return 
fugitive slaves, far from originating in the Constitution, “has been 
a fundamental principle of society for thirty centuries.”*? The 
facts were rather different. A fugitive-slave clause had been in- 
serted in the Northwest Ordinance of July 13, 1787, coupled with 
a provision prohibiting slavery throughout the entire region.*” Near 


27. Jan. 25, 1860. Globe, 36 Cong., 1 Sess., App., 96. Certain princi- 
ples of the law of contracts explain this insistence that the fugitive-slave 
clause was an absolutely fundamental constitutional bargain. “Before 
partial failure of performance of one party will give the other the right 
of rescission, the act failed to be performed must go to the root of the 
contract, or the failure to perform the contract must be in respect to 
matters which would render the performance of the rest a thing different 
in substance from that which was contracted for.’ On the other hand, 
if “a breach . . . deprives the injured party of a benefit of but one of [the] 
subsidiary provisions or promises,” then “he is left to redress his injury 
by an action for compensation in damages.” William M. McKinney and 
Burdett A. Rich, eds., Ruling Case Law, VI (Northport, N.Y., 1915): 926. 
With the possibility of secession in their minds, proslavery leaders were 
insisting that failure to enforce the fugitive-slave clause abrogated the 
whole Constitution. They were outraged by a proposal that compensa- 
tion for escaped slaves be substituted for enforcement of the fugitive-slave 
law. See Alexander H. Stephens, A Constitutional View of the Late War 
between the States (Philadelphia, 1868-1870), II: 48-49, 58, 77-79. 

28. H.R., April 23, 1860. Globe, 36 Cong., 1 Sess., App., 246. The 
seventh of Jefferson Davis’s resolutions in the Senate in 1860 (see n. 116 
below) dealt with the fugitive-slave clause “without the adoption of which 
the Union could not have been formed.” Globe, 36 Cong., 1 Sess., 2350 
(resolution adopted May 25, 1860). 

29. Senate, Jan. 24, 1860. Globe, 36 Cong., 1 Sess., App., 89. 

go. Clarence E. Carter, ed., Territorial Papers of the United States, II 
(Washington, 1934): 49. 
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the end of the Constitutional Convention, on August 28, 1787, a 
similar provision for the return of fugitive slaves was proposed and 
briefly discussed. The next day the clause, slightly altered in form, 
was adopted nemine contradicente.** The following year, in the 
Virginia ratifying convention, James Madison put the clause in 
a perspective totally different from Toombs’s. “At present,” he 
said, “if any slave elopes to any of those states where slaves are 
free, he becomes emancipated by their laws. For the laws of the 
states are uncharitable to one another in this respect.” The fugi- 
tive-slave clause of the proposed Constitution, Madison continued, 
“was expressly inserted to enable owners of slaves to reclaim them. 
This is a better security than any that now exists.’’** 

The fugitive-slave clause was hardly a fundamental compact, 
but it was a provision of the Constitution, and a failure to enforce 
it was a quite legitimate grievance. The more conservative leaders 
of the Republican Party recognized the obligation. “It is scarcely 
questioned,” said Lincoln in his first Inaugural Address, “that this 
provision was intended by those who made it, for the reclaiming of 
what we call fugitive slaves; and the intention of the law-giver is 
the law. All members of Congress swear their support to the 
whole Constitution — to this provision as much as to any other.” 
Ought anyone, he asked, to “be content that his oath shall go 
unkept, on a merely unsubstantial controversy as to how it shall 
be kept?’’** 

Lincoln was undoubtedly sincere, but he did not speak in this 
matter for important segments of his own party. Ardent abolition- 
ists had long gloried in defying and violating the fugitive-slave act. 
Even before the law was made harsher in 1850, the Liberty Party 
had declared in its platform of 1844 that the fugitive-slave clause 
of the Constitution was contrary both to the laws of God and to 
natural right, hence “utterly null and void,” and that it was to 
be regarded “as forming no part of the Constitution of the United 
States.”** After the new fugitive-slave law of 1850 was enacted, 
open and organized violation of its provisions — through the so- 


31. Max Farrand, ed., Records of the Federal Convention of 1787 (New 
Haven, 1911-1937), II: 443, 453-54. A slight verbal revision was made on 
Sept. 15, 1787. Ibid., 628. 

Ibid., III: 325 (June 17, 1788). 
Collected Works, IV: 263-64. 
Porter and Johnson, National Party Platforms, 8. 
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called “Underground Railway” and through deliberately publicized 
slave rescues — became commonplace. 


Objections to the Fugitive-Slave Act 

It was not defiance of the law, however, but attempted 
nullification of it, that made the question of fugitive slaves a con- 
stitutional issue. And nullification did not mean a total repudiation 
of the constitutional obligation. It represented, instead, a deniai 
of the constitutionality of the statute of 1850 by which the ob- 
ligation was enforced. There were substantial grounds for 
such constitutional objection. The fugitive-slave law of 1850 
authorized summary procedures lacking virtually all the normal 
legal safeguards that are summed up in the phrase of the Bill of 
Rights, “due process of law.” Decisions were not to be made by 
regularly constituted courts but by court-appointed commissioners 
who exercised simply the powers of a justice of the peace. No jury 
trial was provided. The only evidence required was the deposition 
or affidavit of the claimant. The statute ordered that “in no trial 
or hearing under this act shall the testimony of such alleged fugitive 
be admitted in evidence.”” The commissioner who decided the 
claim would receive, for sending a Negro back into bondage, twice 
the fee he could collect were he to find the man free. And the 
commissioner’s decision, once made, constituted a complete answer 
to a writ of habeas corpus issued by any court, state or federal.** 
Provisions like these appeared to antislavery men to subvert con- 
stitutional rights of a far more fundamental character than any 
the fugitive-slave clause was designed to protect. Representative 
James Wilson of Indiana stated the issue clearly: 


But why is this act offensive? It is not in the unwillingness on the 
part of the people of the free States to permit the rendition of a 
fugitive slave. . .. Sir, it lies deeper, and far beyond. It is in the 
conviction that this fugitive slave law comes in conflict with and up- 
roots great fundamental principles, and assumes unwarrantable and 
dangerous powers. Is this so? Is this true? Examine the law. Does 
it not recognize an officer unknown to the Constitution? Does it not 
deny the trial by jury in the issue of liberty? Does it not set at defiance 


35. Fugitive-slave act, Sept. 18, 1850, chap. 60. U.S. Stat. at L., IX: 
462. The quoted sentence is from the sixth section, which included most 
of the other provisions mentioned; fees were prescribed in the eighth section. 
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the sovereignty of the State? . . . . Does it not withhold the great 
writ of habeas corpus? I repeat again, examine the law. For this 
cause it is that the law has been arraigned and condemned by the 
people of the free States.*® 


Defenders of the fugitive-slave act of 1850 argued “that the law 
was not intended to try the right of property, whether the fugitive 
was the property of the claimant, or whether he was free; that the 
Constitution did not design that, but that, if there was to be any 
question about the right of property, it was to be determined in the 
State whence the fugitive escaped.”*' This answer might be tech- 
nically correct, but from the antislavery point of view it was quite 
unsatisfactory. Slave property, James Wilson insisted, should 
“be reclaimed and surrendered under the same rules of evidence, 
and with the same restrictions, as other property.”** Moreover, 
the right to property was only part of the question; the right to 
liberty was involved as well. There always existed a possible doubt 
whether a particular Negro who might be pointed out as a fugitive 
slave was so in fact. This particular fact, insisted the opponents 
of the fugitive-slave law, should be judicially determined before 
the individual was removed from the jurisdiction of a free state 
and placed on the soil of a slaveholding one, the laws of which made 


different presumptions. Because the liberty of a man who might 
be a freeman was at stake, the issue should be tried by jury; and 
the state of which he might in fact be a bona fide resident ought to 
be able to protect him against kidnapping by issuing the writ of 
habeas corpus. John P. Hale of New Hampshire summed up the 
antislavery objection in a speech to the Senate in 1860: 


The great mistake of the gentlemen who passed this law . . . is this: 
they assume at the outset that the man whom they claim is a slave, and 
they give him no sort of rights as a freeman, but only the rights of 
a slave after that. That is what I complain of; that you may go into 
one of the free States under this law, and lay your hand on a man who 
was born there, has lived there all his life, and if he comes within the 
description of your ex parte affidavits taken a thousand miles off, and 
[if] you can get a ten dollar commissioner to give a certificate, the 


36. H.R., May 1, 1860. Globe, 36 Cong., 1 Sess., App., 323. 

37. James M. Mason (Va.), Senate, May 25, 1860. Globe, 36 Cong., 
1 Sess., 2351. 

38. Globe, 36 Cong., 1 Sess., App., 323. 
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habeas corpus of the State judiciary lies paralyzed at his feet, and the 
man who is claimed has to go.*® 


Though the dispute over fugitive slaves was in form a dispute 

over statutory enactments and their effective enforcement, it was 
in reality a dispute over the spirit in which the Constitution should 
be interpreted when rights of different sorts came into conflict. 
Partisans of slavery could find in the Constitution no provisions 
that applied in any way to Negroes, save the one provision uphold- 
ing the right of a slaveholder to his slave. No other constitutional 
guarantees had any relevance, and to invoke them was deliberate 
obstructionism. Representative Eli S. Shorter of Alabama put 
the matter bluntly: 
If fugitive slaves are to have the benefit of the writ of habeas corpus 
and jury trial in the North, the South might as well consent at once 
to strike out from our Constitution the right of recapture. We want 
the substance, not the mere shadow of our rights.*° 


From the antislavery point of view, on the other hand, the rights 
of persons, especially the right to impartial legal procedures, were 
guaranteed by the Constitution just as explicitly, and even more 
comprehensively and absolutely, than the property rights arising 
from slaveownership. This was, at bottom, what was meant by 


a “higher law.” The idea foreshadowed the more generalized 


39. May 25, 1860. Globe, 36 Cong., 1 Sess., 2351. 

40. H.R., April 9, 1856. Globe, 34 Cong., 1 Sess., App., 396. Shorter 
destroyed whatever foundation his argument might have had, by going on 
to assert that the federal “fugitive slave law of 1850 denies to the slave 
the right of trial by jury and habeas corpus,” and by arguing from this that 
a state personal-liberty law is invalid because it “confers that right upon 
him, and thereby conflicts with the act of Congress” (italics added). Ibid. 
These contentions cannot be reconciled with any possible theory of the 
American Constitution, which never treats rights as having been conferred 
by government of any sort. To say that an act of Congress denied the writ 
of habeas corpus in peacetime to any persons who might conceivably be 
entitled to it was to admit the unconstitutionality of the act, in view of 
the provision of the federal Constitution that the writ “shall not be sus- 
pended, unless when in Cases of Rebellion or Invasion the public Safety 
may require it.” Art. I, sec. 9, clause 2. The only argument that could 
possibly be made to hold water was Taney’s, namely that the Constitution 
regarded “the negro race as a separate class of persons,” not “a portion of 
the people or citizens of the Government,” and that it did not intend “to 
confer on them or their posterity the blessings of liberty, or any of the 
personal rights so carefully provided for the citizen.” Dred Scott v. Sand- 
ford, 19 Howard 393, at 411 (March 6, 1857). 
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mid-twentieth-century doctrine that certain guarantees of the Bill 
of Rights occupy a “preferred position” in the hierarchy of con- 
stitutional values.** 

This deep-lying constitutional conflict — between the right to 
property and the right to liberty — was never seriously considered 
by the Supreme Court while slavery existed. The fugitive-slave 
act of 1850 was, it is true, upheld by a unanimous court, but in an 
exceedingly offhand way: 

But although we think it unnecessary to discuss these questions, yet, 
as they have been decided by the state court, and are before us on 
the record, and we are not willing to be misunderstood, it is proper to 
say that, in the judgment of this court, the act of Congress commonly 
called the fugitive slave act is, in all of its provisions, fully authorized 
by the Constitution of the United States.*? 


It was not the question of personal liberty but a much more tech- 
nical question — albeit one of great constitutional importance — 
that brought the fugitive-slave act before the Supreme Court and 
occasioned the decision containing the perfunctory sentence just 
quoted. 


Personal Liberty Laws and the Booth Case 


The written Constitution was quite clear in upholding the 
right of a slaveowner to recapture his escaped slave, but it was 
highly ambiguous in assigning responsibility for making this right 
effective. The fugitive-slave clause was closely associated with a 
clause for the extradition of criminals, and this association suggested 


41. For a concise discussion of Supreme Court opinions, pro and con, 
on the idea of “preferred position,’ see Edward S. Corwin, ed., The Con- 
stitution of the United States of America: Analysis and Interpretation 
(Washington, 1953), 789-91. 

42. Ableman v. Booth, and U.S. v. Booth, 21 Howard 506, at 526 
(March 7, 1859). The Supreme Judicial Court of Massachusetts had up- 
held the constitutionality of the fugitive-slave law of 1850 shortly after 
its enactment. Thomas Sims’s case, 7 Cushing 285 (April 7, 1851). Two 
months after the decision in Ableman v. Booth, the Supreme Court of 
Ohio likewise upheld the act, citing the opinion of the United States Su- 
preme Court, of course, but also independently examining the precedents 
and arguments. The Ohio court divided three to two, and in the four 
opinions filed the various constitutional issues involved were given the most 
thorough consideration they were ever to receive at the hands of any judicial 
body. Ex parte Bushnell, and Ex parte Langston, 9 Ohio State Reports 
77 (May, 1859). With the outbreak of the Civil War, the fugitive-slave 
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that individual states might be expected to deal with fugitive slaves 
as a matter of interstate comity. On the other hand, the right to 
reclaim slaves was a right guaranteed by the federal Constitution, 
and from this could be inferred both a federal power and a federal 
duty. In 1842 a majority of the Supreme Court took the latter 
view, not only upholding the federal fugitive-slave act of 1793 (and 
paving the way for the subsequent act of 1850) but also asserting 
that the individual states had no concurrent power (and hence no 
concurrent responsibility ) in the matter.** This ruling (by a divided 
court) was an open invitation to states with antislavery leanings not 
only to refuse co-operation but also to experiment with statutes — 
the so-called “personal liberty laws’ — that placed every legal 
obstacle that ingenuity could devise athwart the path of the would- 
be recoverer of an escaped slave. 

These actions by the free states constituted “interposition” and 
“nullification,” in a pure and classic sense. Indeed, the personal- 
liberty laws stood in a much more direct line of descent from the 
Kentucky and Virginia Resolutions of 1798 than did any of the 
ingenious theories elaborated by John C. Calhoun in the late 1820's 
and 1830’s.*“* The personal-liberty laws applied the doctrine of 
interposition to exactly the kind of situation that, in 1798, prompted 


act became almost a dead letter, though it was not finally repealed until 
June 28, 1864, chap. 166. U.S. Stat. at L., XIII: 200. In the meantime, 
on March 13, 1862, chap. 40, Congress had expressly forbidden the use 
of military personnel “for the purpose of returning fugitives from service 
or labor, who may have escaped from any persons” — including persons 
in the loyal slaveholding states. Stat. at L., XII: 354. Nominally the 
latter might still employ civil procedures under the act. Reviewing the 
issues from the perspective of 1921 (which is not necessarily the perspective 
of 1961), Allen Johnson reached the conclusion that the fugitive-slave acts 
were “constitutional in every particular.” Johnson, “The Constitutionality 
of the Fugitive-Slave Acts,” Yale Law Journal, XXXI (Nov., 1921): 161-82. 

43. Prigg v. Pennsylvania, 16 Peters 539 (1842). 

44. Calhoun’s argument in 1828-1832 for nullifying the tariff diverged, 
in highly significant ways, from the argument used to justify interposition 
both in the late 1790’s against the sedition act and in the 1850’s against the 
fugitive-slave act. Calhoun was seeking to defend the economic interests 
of a state, not the freedom of any of its citizens. He and his followers 
were not arguing that the tariff infringed upon rights guaranteed to in- 
dividuals by the Constitution; they merely argued that the tariff represented 
the misuse of a power — the “Power to lay and collect Taxes, Duties, Im- 
posts and Excises” — delegated in set terms to the federal government. 
And South Carolina, following his lead, asserted, on the part of the state, 
not a mere power to protect its own citizens against the penalties they 
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Jefferson and Madison to promulgate the original theory.** In 
1798 and in the 1850’s the federal law being challenged was one 
that, in the opinion of its opponents, not only deprived individuals 
of personal freedom but also, by its very manner of doing so, vio- 
lated both the letter and the spirit of specific constitutional guar- 
antees of individual rights. On both occasions the opponents of 
the measure were thoroughly convinced that the federal courts, 
in view of their existing attitude, would never rule against the 
validity of the statute in question. On both occasions, accordingly, 
opponents of the law argued that it was within the competence of 
a state to interpose its authority as a shield to protect persons within 
its own jurisdiction from deprivation of their constitutionally guar- 
anteed personal rights. 

The conflict between the constitutional philosophy embodied in 
the personal-liberty laws of the various northern states and the 
constitutional philosophy embodied in the fugitive-slave act of 
1850 came to a head in the welter of cases that arose, in state and 
federal courts, out of the rescue of a fugitive slave who had been 
apprehended by his master in Wisconsin in 1854. The principal 
figure in the mob that snatched the slave from jail and spirited 
him off to Canada and freedom was an abolitionist editor named 
Sherman M. Booth. Prosecuted by federal authorities as a violator 
of the fugitive-slave act, Booth was twice freed, in 1854 and 1855, 
from federal custody by writs of habeas corpus issued by the Wis- 
consin Supreme Court, one writ preceding and one following his 
conviction in a district court of the United States. The Wisconsin 
judiciary declared the federal fugitive-slave act unconstitutional 
and argued that unless the state could liberate its own citizens 
from imprisonment under an invalid statute, then it “would present 
the spectacle of a state claiming the allegiance of its citizens, with- 
out the power to protect them in the enjoyment of their personal 
might incur for violation of an allegedly unconstitutional statute, but a 
power to suspend the law in its entirety and to use the full power of the 
state “to prevent the enforcement and arrest the operation” of the federal 
statute. Massachusetts, General Court, State Papers on Nullification (Boston, 
1834); see p. 29 for the quoted phrase from the nullification ordinance of 
South Carolina, Nov. 24, 1832. 

45. See Adrienne Koch and Harry Ammon, “The Virginia and Ken- 
tucky Resolutions: An Episode in Jefferson’s and Madison’s Defense of 
Civil Liberties,” William and Mary Quarterly, Third Series, V (April, 1948) : 
145-76. 
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liberty upon its own soil.’’** Here, succinctly stated, is the original 
state-rights doctrine of the Kentucky and Virginia Resolutions of 
1798. 

The various cases, considered together on appeal, were finally 
decided by the United States Supreme Court on March 7, 1859, 
with Chief Justice Roger B. Taney speaking for a unanimous court. 
Taney overruled the Wisconsin judiciary on all points and upheld 
the supremacy of the federal Constitution and the federal courts 
so forcefully as “to enhance the federal judicial power to a degree 
beyond that envisaged even by Marshall and Story.’**’ The ques- 
tion of sovereignty was discussed, and the court rejected completely 
the contention that sovereignty could not be divid~d, that it inhered 
in the states alone, and that the federal gove.ament lacked its 
attributes. 

On the contrary, Taney argued as follows: 


There can be no such thing as judicial authority, unless it is conferred 
by a Government or sovereignty; and if the judges and courts of Wis- 
consin possess the jurisdiction they claim, they must derive it either 
from the United States or the State. It certainly has not been conferred 
on them by the United States; and it is equally clear it was not in the 
power of the State to confer it, even if it had attempted to do so; for 


no State can authorize one of its judges or courts to exercise judicial 
power, by habeas corpus or otherwise, within the jurisdiction of another 
and independent Government. And although the State of Wisconsin 
is sovereign within its territorial limits to a certain extent, yet that 
sovereignty is limited and restricted by the Constitution of the United 
States. 


46. In re Booth and Rycraft, 3 Wisconsin 157, at 176, opinion of Chief 
Justice Edward V. Whiton (Feb. 3, 1855). See also (for the first writ 
issued) In re Sherman Booth, 3 Wisconsin 1 (June 7, 1854); and (for a 
writ that was denied) Ex parte Sherman M. Booth, 3 Wisconsin 145 (July 
21, 1854). 

47. Corwin, ed., Constitution . . . Analysis, 555. The allusions are to 
Justice Joseph Story’s decision in Martin v. Hunter’s Lessee, 1 Wheaton 
304 (March 20, 1816), and Chief Justice John Marshall’s decision in 
Cohens v. Virginia, 6 Wheaton 264 (March 3, 1821). One might add that 
Taney’s statement of national supremacy was as sweeping as President 
Andrew Jackson’s in his proclamation to the people of South Carolina, 
Dec. 10, 1832. State Papers on Nullification, 75-97. The precedent is 
apposite because Taney was Jackson’s Attorney General at the time, though 
he did not, it is true, participate actively in the drafting of the proclama- 
tion, which was largely the work of Edward Livingston. Carl B. Swisher, 
Roger B. Taney (New York, 1935), 207. 
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The statesmen who framed the Constitution and the people who 
adopted it were convinced, said Taney, 

that it was necessary that many of the rights of sovereignty which the 
States then possessed should be ceded to the General Government; and 
that, in the sphere of action assigned to it, it should be supreme, and 
strong enough to execute its own laws by its own tribunals, without 
interruption from a State or from State authorities.** 


Taney’s argument for the judicial supremacy of the federal gov- 
ernment was so sweeping, and his commitment to the idea of 
divided sovereignty so complete, that at first glance he would 
appear to have struck a fatal blow at the entire doctrine of state 
sovereignty. In the long run, so far as constitutional law was con- 
cerned, the decision in Ableman v. Booth did have precisely this 
effect. In any discussion of national supremacy the case is almost 
certain to figure among the important precedents. And, by the 
irony of history, it is cited in many recent decisions striking down 
measures adopted by various southern states (in the name of state 
sovereignty), as part of their campaign of resistance to racial de- 
segregation by court order in the public schools.” 


National Supremacy and State Sovereignty 


In its immediate historical context — in 1859 and 1860 — 
the decision in Ableman v. Booth did not, however, convey to the 
public mind the implication of unqualified national supremacy 
that it conveys today. The decision was welcomed, naturally 
enough, by the partisans of slavery. Furthermore, they were con- 
scious of no inconsistency in hailing it as a triumph for their own 
position. They considered it not a repudiation of the doctrine of 
state sovereignty but a vindication of one of the most important 
corollaries of that doctrine — namely, its extraterritorial implications. 

The paradox disappears if one pays close attention to the limits 


48. Ableman v. Booth, 21 Howard 506, at 515, 517 (March 7, 1859). 

49. Notably in Cooper v. Aaron, 358 U.S. 1, at 18 (Sept. 29, 1958). See 
also the decision of the three-judge federal district court in New Orleans, 
Nov. 30, 1960, which examined at length the historic doctrine of interposi- 
tion and rejected it with brusque finality as “an amorphous concept,” which 
was clearly “not a constitutional doctrine,” but was, “if taken seriously,” 
simply an “illegal defiance of constitutional authority.” Bush v. Orleans 
Parish School Board, 188 Federal Supplement 916. at 922, 926 (Nov. 30, 
1960); citing Ableman v. Booth at 925. 
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within which Taney was careful to confine his argument. It is an 
error to say, as is often loosely said, that the decision in Ableman v. 
Booth upheld federal supremacy in a comprehensive or inclusive 
sense. It upheld federal judicial supremacy only, the argument 
being closely confined to the power of that one branch of govern- 
ment. The limits to federal legislative power might have been 
examined had the constitutionality of the fugitive-slave act been 
discussed in detail. But Taney dismissed the latter question in a 
single sentence, devoid of argument or citation. Nothing whatever 
in the opinion could be taken to imply that the supremacy so 
sweepingly asserted on behalf of the federal judiciary vis-d-vis the 
judiciaries of the several states had any sort of counterpart in the 
legislative or executive realm. Quite the reverse. Taney included 
in his decision an explicit reminder that “it is the duty of the 
courts of the United States to declare . . . unconstitutional and 
void” any federal statute that transgressed the Constitution, and 
he pointed out that the courts, by doing so, would “guard the States 
from any encroachment upon their reserved rights by the General 
Government.””° 


Two years before, in the Dred Scott case, Taney had denied 
to Congress any legislative power whatever in a matter that had 
become of crucial importance — slavery in the territories. He was 


by no means reversing his earlier decision. On the contrary, he 
was buttressing it against attack. In the Dred Scott opinion, Taney 
had pitted the judicial power against the legislative; in Ableman v. 
Booth he was exalting the judicial power to new heights. 

In legal form, the decision in Ableman v. Booth was a vindication 
of federal judicial supremacy. In the actual historical context, 
however, federal judicial supremacy did not mean the supremacy 
of national policy over local or sectional policy. It meant precisely 
the reverse. It meant the denial to the federal government of any 
discretionary, policy-making function whatever in the matter of 
slavery. Questions regarding slavery were to be settled by the 
states that recognized the institution. And the federal judiciary — 
acting under the Constitution (which likewise recognized slavery) 
— was bound to give effect, extraterritorially, to the legal principles 
developed by the slaveholding states in connection with the peculiar 
kind of property that they alone possessed and that they alone, ac- 


50. Ableman v. Booth, 21 Howard 506, at 520. 
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cordingly, were competent to legislate about. Even within the 
boundaries of the free states, legal procedure was to follow strictly 
the pattern set by and within the slaveholding states, regardless of 
any concepts of due process of law that the free community might 
deem fundamental. The principle of extraterritoriality could hardly 
take a form more extreme. 

The controversy that reached its climax in the Booth case is 
conventionally interpreted as a conflict between federal supremacy 
on the one hand and state rights or state sovereignty on the other. 
Much is naturally made of the irony of the situation, the two fac- 
tions to the slavery dispute having apparently switched their con- 
stitutional positions abruptly, in flagrant pursuit of immediate ad- 
vantage.°* A much more subtle analysis is necessary. It was not 
federal supremacy in general that the court upheld, but federal 
judicial supremacy. And federal judicial supremacy simply pro- 
vided the means of enforcing the extraterritorial principles deduced 
from state sovereignty. In this particular conflict — to assert a 
paradox -- the doctrine of state sovereignty was pitted against the 
doctrine of state rights, and the doctrine of state sovereignty won. 

To make this distinction intelligible, I must digress briefly and 
ask the reader to examine with care the exact terminology of the 


American Constitution. 


“Powers” and “Rights” 

The written Constitution — with which, in the following 
discussion, the Bill of Rights is included — nowhere uses the words 
“sovereign” or “sovereignty.”°* Moreover, it knows nothing of 

51. Thus Carl Schurz, an actual participant, later described the contest 
as one “in which the Republican party, the natural opponent of the States’ 
rights doctrine . . . , planted itself upon extreme States’ rights ground 
and went to the very verge of actual nullification, while the Democratic 
party, the traditional champion of the States’ rights doctrine, became an 
ardent defender of the Federal power as against any pretensions of States’ 
rights.”” But, he continued, “only two years later, when the bulk of the 
Slave States . . . had carried the States’ rights doctrine to the logical 
length of secession,” their opponents “rushed to arms to maintain the su- 
preme authority of the Federal Government and to put down the pre- 
tensions of States’ rights which were made in favor of slavery.” “It was 
one of those struggles,” he observed (quoting a remark of Lincoln’s), 
“which ... become so mixed that, in the heat of the wrestle, the combatants 
worked themselves into one another’s coats.” Schurz, Reminiscences (New 


York, 1907), II: 114-15. 
52. The Articles of Confederation, agreed to by the Continental Con- 
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“rights” belonging either to the states or to the federal government. 
The foundation stone of the state-rights argument is the Tenth 
Amendment, but this amendment speaks not of the rights of the 
states but of their powers: “The powers not delegated to the 
United States, by the Constitution, nor prohibited by it to the States 
are reserved to the States respectively, or to the people.’”** The 
Constitution does, of course, speak frequently of “rights” — and 
occasionally of “privileges” or “immunities” — but in every instance 
the term refers to something possessed by an individual person, 
never something possessed, or capable of being possessed, by a 
government.”* Frequently such an individual right is protected, 


gress on Nov. 15, 1777, and finally ratified on March 1, 1781, did include 
the following provision: “Each state retains its sovereignty, freedom, and 
independence, and every Power, Jurisdiction and right, which is not by 
this confederation expressly delegated to the United States, in Congress 
assembled.” Art. II. Advocates of state sovereignty frequently argued 
that the Constitution of 1787 continued to embody the principle, though 
it conspicuously failed to include the clause. 

53- The amendment is often flagrantly misquoted. At the Democratic 
Convention in Los Angeles in 1960, the southern minority submitted a 
dissenting report on the platform, insisting on “strict adherence to the 
constitutional guarantee that all powers not delegated by the states to the 
Union are reserved to the states or to the people.” New York Times, July 
13, 1960. Though the majority was said to “ignore the Tenth Amend- 
ment,” the accusatorial minority deliberately ignored its provision referring 
to “powers . . . prohibited by it [the Constitution] to the States” — which 
is, of course, the crux of the matter. The constitutional situation, often 
misrepresented, is simply as follows: By the Fourteenth Amendment, the 
Constitution prohibits to every state the power to “deny to any person 
within its jurisdiction the equal protection of the laws.” The Supreme 
Court has ruled that “separate educational facilities are inherently un- 
equal.” Brown v. Board of Education of Topeka, 347 U.S. 483 (May 17, 
1954). Accordingly, any state action to enforce segregation in the public 
schools constitutes the use by the state of a prohibited power to “deny to 
any person . . . the equal protection of the laws.” Thus the Tenth Amend- 
ment, by specifically recognizing that there are “powers . . . prohibited 

. to the States,” raises no barrier to, but in fact gives support to, de- 
segregation. In simplest terms, the question is not about powers delegated 
to the federal government but about powers prohibited to the states. 

54. The body of the Constitution refers only once to a “right”: it em- 
powers Congress to secure “to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.” Art. I, sec. 8, clause 8. On 
the other hand, the word appears in six of the first ten amendments, there- 
by justifying the popular appellation, “Bill of Rights.” The body of the 
Constitution speaks of “Privileges and Immunities of Citizens”; and it uses 
the term “privilege” in two other connections: members of Congress are 
“privileged from Arrest.” and “the Privilege of the Writ of Habeas Corpus” 
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not positively by specifying the right, but negatively by denying 
to government some corresponding power.” 

A clear-cut distinction pervades the entire written document. 
On the one hand, there are powers, which are exercised by govern- 
ment, which can be apportioned among the various branches and 
levels of government, and which can be denied to the federal 
government or to the states or to both. On the other hand are 
rights, which are enjoyed by citizens or persons, which can be set 
forth in positive terms, and which can also be defined negatively, 
by denying to one or another government a corresponding power. 
No usage inconsistent with this distinction is to be found anywhere 
in the written Constitution.*° The distinction is recognized with 
absolute clarity in the companion clause to the Tenth Amendment, 
namely the Ninth, which reads: “The enumeration in the Consti- 
tution, of certain rights, shall not be construed to deny or disparage 
others retained by the people.” In summary, certain powers, but 


no rights, are delegated to the federal government. Certain other 
powers, but again no rights, are reserved to the states.°’ Other 
powers, ungranted to either type of government, remain in the 
is safeguarded. See, respectively, Art. IV, sec. 2, and Art. I, secs. 6 and 9. 


The Bill of Rights does not use the word “privilege,” but the phrase 
“privileges or immunities of citizens” reappears in the Fourteenth Amend- 


ment (1868). The word “power” is used throughout the Constitution — 
so frequently as to require no illustration. 

55. One example will suffice to show the different modes by which 
a right is protected. The Seventh Amendment expressly acknowledges “the 
right of trial by jury,” and the Sixth Amendment uses similar language. 
In the body of the Constitution, however, the same right is safeguarded 
by a positive instruction: “The Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury.” Art. III, sec. 2. The Fifth Amendment 
uses a prohibition to protect a related right: “No person shall be held to 
answer for a capital, or otherwise infamous crime, unless on a_present- 
ment or indictment of a Grand Jury.” 

56. The Declaration of Independence is equally consistent, notably in 
its most memorable passage. All men, it says, “are endowed by their 
Creator with certain unalienable Rights.” Governments, on the other hand, 
derive “their just powers from the consent of the governed.” (Italics added.) 
There is much less consistency in the terminology of the Articles of Con- 
federation, which often couples “right and power,” as in granting to the 
United States in Congress assembled “the sole and exclusive right and 
power of determining on peace and war... .” Art. IX. 

57. As owners of property, of course, the states and the federal gov- 
ernment do possess the ordinary rights associated with proprietorship. More- 
over, they enjoy various immunities, both against one another (e.g., im- 
munity from taxation) and against individual citizens (e.g., immunity 
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hands of the people, thus creating for them a body of unalienated 
rights. Among these are certain rights that are considered not 
merely unalienated but (in the language of the Declaration of 
Independence) unalienable. The latter are guaranteed in specific, 
positive terms by various clauses of the Constitution. Moreover, 
the enumeration of these particular rights may “not be construed 
to deny or disparage others retained by the people.” 

Given this consistent terminology, the phrase “state rights’ is, 
strictly speaking, a constitutional solecism. As a term denoting 
a specific constitutional principle, indeed, it does not appear to 
have been used until 1798, in the debates over the alien and sedition 
acts."* On this, its first appearance, however, the phrase was not 
so much a solecism as a bit of convenient shorthand. The question 
at issue — freedom of the press — involved a “right” in the strictest 
constitutional sense. The power of the state was thus being invoked 
to protect a right. Accordingly it is not a serious misuse of language 
to telescope the terms and describe the Kentucky and Virginia 
Resolutions of 1798 as a defense of “state rights.” Nor is the latter 
phrase inappropriate to describe state interposition against the 
fugitive-slave act in the 1850's. 


State Sovereignty a Doctrine of Power 


The doctrine of state rights, defined in this way, is a purely 
defensive doctrine. Arguments about sovereignty may be used to 
support it, but its spirit is essentially hostile to all the leading ideas 
associated with the concept of sovereignty — particularly with the 
concept of sovereignty as an indivisible and illimitable power, 
wielded by a definitive body, which must be the sole and final judge 
of its own authority. The latter conception, however, was central to 
the doctrine of state sovereignty. And its roots lay in a political 
tradition that the makers of the American Constitution had con- 
sciously rejected. In every form of government, Sir William Black- 


from suit). These, however, are not the “rights” for which the state- 


rights argument contends. 

58. “The powers of our general Government are checked by State 
rights.” Samuel Smith (Md.), H.R., June 21, 1798. Annals, 5 Cong., 2 
Sess., 2022. Mitford M. Mathews, ed., A Dictionary of Americanisms on 
Historical Principles (Chicago, 1951), 1642, records no earlier use of the 
phrase in a technical constitutional sense. As a rhetorical expression, of 
course, it crops up earlier. 
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stone had written on the eve of the American Revolution, “there is 
and must be . . . a supreme, irresistible, absolute, uncontrolled 
authority, in which the jura summi imperii, or the rights of sover- 
eignty, reside.”*’ From such a postulate the British declaratory act 
of 1766 logically followed: that the King in Parliament “had, 
hath, and of right ought to have, full power and authority to make 
laws and statutes of sufficient force and validity to bind the colonies 
and people of America, subjects of the crown of Great Britain, in 
all cases whatsoever.” 

The American Revolution involved a rejection not only of 
British sovereignty but also, in a profound and pervasive way, of 
the very concept of indivisible and uncontrollable sovereignty. 
The theory of divided sovereignty superseded it.** And the doctrine 
of state rights (as here defined) was perfectly compatible with 
the idea of divided sovereignty. By contrast, the doctrine of state 
sovereignty represented a return to the theory that sovereignty is, 
by its very nature, indivisible. Jefferson Davis, for example, dis- 
missed the notion of divided sovereignty as “paradoxical.” He 
insisted that “the only political community — the only independent 
corporate unit — through which the people can exercise their 
sovereignty, is the State.” And he quoted with approval Burla- 
maqui’s definition of sovereignty as “a right of commanding in the 
last resort in civil society.” 

The doctrine of state sovereignty was not a doctrine of rights, 
but a doctrine of command and of power, imperious in its language, 
bristling with words like “supreme,” “‘irresistible,”’ “absolute,” 
“uncontrolled,” “paramount.” Extraterritoriality, too, is an im- 
perious principle, overriding local law and local custom and negating 
the idea of local self-government. These characteristics appeared 
in the conflict over fugitive slaves. The extraterritorial claims of 
the slaveholding states were to be enforced regardless of the views 


59. Blackstone, Commentaries on the Laws of England (1765-1769), 
Introduction, sec. 2, p. 49. 

60. 6 George III, chap. 12 (March 18, 1766). Accepted without ques- 
tion by Blackstone, Introduction, sec. 4, p. 109. 

61. The acceptance by the Constitutional Convention of 1787 of the 
principle of divided sovereignty will be discussed in the book from which 
the present paper is drawn. Space does not permit a recapitulation here. 
For the concept itself, however, see the quotations from Taney, n. 48 above. 

62. Jefferson Davis, The Rise and Fall of the Confederate Government 
(New York, 1881), I: 141-42. 
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of the community within which the law was to be executed. Because 
this particular extraterritorial claim was recognized by the federal 
Constitution, state sovereignty could be made effective through the 
use of federal power. On the surface, therefore, the legal vindication 
of the proslavery position appeared to be simply a victory for federal 
supremacy. The legal form of the fugitive-slave decision, however, 
should not be allowed to obscure the fundamental role played by 
the doctrine of state sovereignty and its extraterritorial corollaries. 


The Question of Slavery in the Territories 


The doctrine of state sovereignty played its most important 
role, however, in the conflict over slavery in the territories. In this 
conflict, moreover, it revealed itself even more clearly as a naked 
doctrine of power. Finally, the extraterritorial corollaries of state 
sovereignty constituted the indispensable foundation of the pro- 
slavery argument concerning the territories. 

At this point a change of terminology becomes imperative, as 
the awkwardness of the last sentence indicates. The asserted right 
of a slaveowner to take his slaves into the territories and to hold and 
exploit them there is properly described as an extraterritorial right, 
for it was a right that was to be exercised and protected outside the 
territory of the state that created the right in the first place. Never- 
theless, intolerable confusion results if one describes by the term 
extraterritorial a right that was to be exercised within what was 
officially known as a “territory.” To avoid this difficulty I propose, 
in the pages that follow, to employ as a synonym for “extraterritorial” 
a rather awkward neologism — namely, “‘extra-jurisdictional,” mean- 
ing a right (or a power) exercised beyond the jurisdiction of the 
state in which it originated.** 

Now the right to reclaim a fugitive slave was an extra-jurisdic- 
tional right explicitly recognized by the Constitution. But a right 
to carry slaves into the territories was nowhere mentioned in the 
written document. On the other hand, no power to prohibit the 
introduction of slaves was mentioned either. Every constitutional 
theory concerning the extension of slavery was thus a structure of 
pure inference — inference either from certain phrases of the written 

63. Not to be confused, of course, with “extrajudicial,” defined as 
“forming no part of the case before the court.” New English Dictionary 


on Historical Principles. 
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Constitution, or inference from past precedents, or inference from 
some abstract theory about the Constitution. The latter sort of 
inference predominated in the discussions — as, for example, when 
the antislavery forces invoked a “higher law,” moral in content, 
or when the proponents of “squatter” sovereignty invoked the prin- 
ciple of local self-determination, or when (to return to our im- 
mediate subject) the defenders of slavery invoked the doctrine of 
state sovereignty. 

It is a curious fact that though the American Constitution was 
designed for an expanding nation, the western territories have always 
been anomalies in the scheme. It is conventional to say that the 
Constitution created a dual system, composed of the federal gov- 
ernment and the states. In reality the Union has always comprised 
three elements, the federal government, the states, and the terri- 
tories. Only in recent years have the latter declined to a place of 
relative insignificance in the constitutional structure. All but nine- 
teen of the existing fifty states have passed through a formal terri- 
torial stage. Almost three quarters of the continental area of the 
United States has been, at one time or another, under a territorial 
government established by federal statute.°* 

The anomalous position of the territories in the constitutional 
scheme is simply this: Within the parts of the Union fully organized 
into states, the Constitution recognizes the existence of two govern- 
ments, state and federal, operating simultaneously but independently 
and acting directly upon individuals. To each government a sphere 
of authority is constitutionally assigned. International and inter- 
state relations are the supposed province of federal action. Ques- 

64. The exceptions were: the thirteen original states; two states that 
were almost immediately admitted (Vermont in 1791 and Kentucky in 
1792); and four others for which the circumstances were exceptional: 
Maine (admitted in 1820 by consent of Massachusetts, of which it had 
been a part), Texas (annexed as a full-fledged state in 1845), California 
(admitted in 1850 under a state constitution that had been adopted be- 
fore territorial government was extended over the Mexican cession), and 
West Virginia (which seceded from Virginia and was admitted in 1863). 
The present boundaries of these nineteen states include a gross area of 
856,122 square miles, compared with 3,022,387 for continental United 
States as a whole (excluding Alaska). U.S. Bureau of the Census, Statis- 
tical Abstract: 1955 (76th ed., Washington, 1955), 9 (Table 4). Maps 
showing the boundaries of the territories at all periods are in Charles O. 


Paullin and John K. Wright, Atlas of the Historical Geography of the 
United States (Washington, 1932), Plates 61-67. 
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tions of domestic social policy — involving the exercise of “police 
powers,”’ so-called — belong clearly to the sphere of action reserved 
to the states. In the territories, however, no state government, in a 
constitutional sense, exists. By whose authority, then, are local 
police powers to be exercised? 

Before examining the possible answers, it will be well to take 
careful note of the practical importance of the question — one that 
seems, at first glance, to belong to the realm of metaphysical specu- 
lation. Under ordinary circumstances, a precise answer was clearly 
unnecessary. A territory was simply an area in transition from 
unsettled wilderness to complete statehood. Whatever government 
existed de facto within a territory was bound to wield a police power 
for the time being, simply because it was charged with maintaining 
order. A rough and ready practicality, untroubled by elaborate 
theories about political structure, sufficed for carrying on the every- 
day affairs of a territory and handling (or postponing) its relatively 
simple problems. Territorial status was a temporary one. In the 
end, statehood would operate as an act of oblivion, curing or 
obliterating any theoretical irregularities that might have belonged 
to the territorial period. 

This was true in most circumstances, but not in all. Slavery 
created problems of precisely the kind to convert these abstract and 
apparently trivial questions of constitutional theory into practical 
and momentous issues of constitutional law. The police power was, 
among other things, the power to deal with slavery. It was through 
their police powers that the slaveholding states enacted slave codes, 
it was through theirs that the free states abolished slavery. Whether 
or not slavery expanded into the territories thus depended upon 
how (and by whom) the police power was exercised there. 

In the nature of the case, moreover, a decision on slavery during 
the territorial period would have permanent, not temporary, effects. 
If the police power were employed at the outset to protect the 
property rights of slaveholders, then slavery was likely to become 
so entwined with the institutions of the locality as to be in practice 
ineradicable. On the other hand, if the police power were used in 
such a way as to discourage the bringing in of slaves, then the terri- 
tory would almost certainly produce a free-state majority when the 
time came to write a permanent constitution and seek admission 
to the Union. 
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Both parties to the controversy understood perfectly these im- 
plications. Lincoln, in a speech at Peoria on October 16, 1854, 
presented the antislavery argument against vesting the power of 
decision in the first settlers: 


Another important objection to this application of the right of self- 
government, is that it enables the first Few, to deprive the succeeding 
MANY, Of a free exercise of the right of self-government. The first few 
may get slavery IN, and the subsequent many cannot easily get it our. 
How common is the remark now in the slave States — “If we were 
only clear of our slaves, how much better it would be for us.” They 
are actually deprived of the privilege of governing themselves as they 
would, by the action of a very few, in the beginning.®° 


Proslavery spokesmen were equally opposed to allowing the set- 
tlers to decide. James S. Green of Missouri stated the reasons in a 
speech to the Senate in 1860. Unless slave property is protected in 
the territories from the beginning, he argued, 
nobody will go there except those who do not own slaves; and when 
they come to the determination of the question, there will not be an 
interest sufficient to justify the adoption of the law of holding slaves. 
The consequence, the inevitable consequence, will be — not another 
slave State, no expansion of the South, no outlet to the South; but 
cramped and confined within her present limits, she may prosper 
for a while, but she will ultimately languish for the want of the power 
of expansion.®* 


To opponents and defenders of slavery alike, it seemed clear 
that the first decisions made in the territories would be the de- 
termining ones. However significant in theory might be the sov- 
ereignty of the state when eventually admitted to the Union, in 
practice this power — plenary but deferred — might well prove 
meaningless so far as slavery was concerned. Long before a state 
attained full standing, its social system could have been irrevocably 
fixed by decisions already made. Control of the police power during 
the territorial stage was thus the crux of the entire issue. 


The Wilmot Proviso 
It was the Wilmot Proviso of 1846 that brought this issue 
to the forefront of American politics and thus began the fifteen-year 


65. Collected Works, II: 268. 
66. Jan. 11, 1860. Globe, 36 Cong., 1 Sess, App., 77. In a speech 
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crisis that finally swept the nation into civil war. Under debate was 
an amendment to a two-million-dollar appropriation bill requested 
by President James K. Polk, for the purpose, as he said, of paying 
“for any concessions which may be made by Mexico” in a future 
peace treaty. The principal object, the President hardly needed to 
explain, was “the adjustment of a boundary between the two 
republics” — in plain language, territorial cessions by Mexico to 
the United States.*’ During debate in the House of Representatives, 
in the evening of August 8, 1846, David Wilmot of Pennsylvania 
moved the following amendment: 


Provided, That, as an express and fundamental condition to the 
acquisition of any territory from the Republic of Mexico by the United 
States, by virtue of any treaty which may be negotiated between them, 
and to the use by the Executive of the moneys herein appropriated, 
neither slavery nor involuntary servitude shall ever exist in any part of 
said territory, except for crime, whereof the party shall first be duly 


convicted.®® 


The House adopted the proviso almost immediately, by a vote of 
83 to 64.°° The Senate refused to accept it, then or later.’ But the 
fat was in the fire. 


to the Mississippi legislature on Nov. 16, 1858, Jefferson Davis likewise 
emphatically denied the right “of the first in the race of migration who 
reach a territory . . . to enact laws for the exclusion of other joint owners 
of the territory, who may . . . choose to take with them property recog- 
nized by the Constitution, but not acceptable to the first emigrants.” 
Dunbar Rowland, ed., Jefferson Davis, Constitutionalist: His Letters, Papers 
and Speeches (Jackson, Miss., 1923), III: 345. Writing long after the 
Civil War, Davis reiterated his objection to the doctrine of popular 
sovereignty, as involving “a power in the Territorial Legislatures permanent- 
ly to determine the fundamental, social, and political institutions of the 
Territory, and thereby virtually to prescribe those of the future State.” 
Rise and Fall of the Confederate Government, I: 40. 

67. Message of the President, Aug. 8, 1846. Globe, 29 Cong., 1 Sess., 
1211. 

68. Globe, 29 Cong., 1 Sess., 1217. 

69. This vote was in committee of the whole. Jbid. In the House it- 
self, the bill (with the Wilmot Proviso included) passed by a vote of 87 
to 64. Ibid., 1218 (Aug. 8, 1846). 

70. Congress adjourned two days later (Aug. 10, 1846) with the Senate 
bogged down in debate on the measure. Jbid., 1220-21. At the next 
session a new bill (increasing the appropriation to three million dollars) 
was introduced. The House of Representatives, in committee of the whole, 
amended the measure on Feb. 15, 1847, to include an even more sweeping 
version of the proviso: “Provided, further, That there shall be neither 
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What made the Wilmot Proviso controversial? The answer re- 
quires a careful discrimination among constitutional principles. The 
proviso was in complete accord with the law of the Constitution, 
as understood up to that time. In banning slavery, the proviso 
used language almost identical with that of the Northwest Ordinance 
of July 13, 1787, adopted by the Continental Congress while the 
Constitutional Convention of 1787 was still sitting.’ After the 
adoption of the Constitution, Congress immediately re-enacted the 
ordinance’ and thereafter included the same prohibition, in 
virtually the same language, in a series of five territorial acts, from 
1800 to 1838,** and in the Missouri Compromise of 1820.'* The 


slavery nor involuntary servitude in any territory on the continent of 
America which shall hereafter be acquired by or annexed to the United 
States by virtue of this appropriation, or in any other manner whatever, 
except for crimes whereof the party shall have been duly convicted. . . .” 
The proviso was moved by Hannibal Hamlin of Maine (later Vice-President 
under Lincoln) and adopted, in committee of the whole, by a vote of 
110 to 89. When the committee rose, the House of Representatives itself 
adopted the Wilmot Proviso (as it continued to be called, regardless of its 
actual mover) by a vote of 115 to 106, and then passed the bill, 115 to 
105. Globe, 29 Cong., 2 Sess., 424-25 (Feb. 15, 1847). The Senate re- 
jected the Wilmot Proviso on March 1, 1847, by a vote of 21 to 31. Ibid., 
555: 

The Senate bill, without the proviso, came before the House of Rep- 
resentatives on the last day of the session, March 3, 1847. An attempt 
to reinsert the Wilmot Proviso was finally defeated, 97 to 102, and the 
bill without it then passed the House, 115 to 81. Jbid., 573. 

71. “There shall be neither Slavery nor involuntary Servitude in the 
said territory otherwise than in the punishment of crimes, whereof the 
Party shall have been duly convicted. ...” In “An Ordinance for the 
government of the territory of the United States North west of the river 
Ohio,” July 13, 1787, Articles of Compact, Art. 6. Territorial Papers, Il: 49. 

72. Act of Aug. 7, 1789, chap. 8. Stat. at L., I: 50. Also printed, from 
the original MS, in Territorial Papers, II: 203-4. 

73. Acts creating governments for the territories of Indiana (1800), 
Michigan (1805), Illinois (1809), Wisconsin (1836), and Iowa (1838). 
These are listed, with citations, in the dissenting opinion of Justice Ben- 
jamin R. Curtis in the Dred Scott case, 19 Howard 393, at 618 (March 6, 
1857). An analysis of the entire series of territorial acts is provided in 
Max Farrand, The Legislation of Congress for the Government of the Or- 
ganized Territories . . . , 1789-1895 (Newark, N.J., 1896). Texts of the 
basic acts are reprinted in Francis N. Thorpe, ed., The Federal and State 
Constitutions ... of the States, Territories, and Colonies Now or Heretofore 
Forming the United States of America (Washington, 1909), 7 vols.; here- 
after cited as Thorpe, ed., Constitutions. 

74. Act of March 6, 1820, chap. 22, sec. 8. Stat. at L., III: 545, at 548. 
Reprinted in Thorpe, ed., Constitutions, IV: 2148. 
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power to act on the matter had not, prior to 1846, been seriously 


challenged.*° 

The principle that the Wilmot Proviso thrust aside was not a law 
of the Constitution, but a custom of the Constitution, which dated 
back to the First Congress. On December 22, 1789, North Carolina 
ceded its western lands to the Union, to be governed according to 
the principles of the already re-enacted Northwest Ordinance, 
“Provided always that no regulations made or to be made by Con- 
gress shall tend to emancipate Slaves.’’*® Congress accepted the 
condition and set up a Southwest Territory (later the state of Ten- 
nessee ), explicitly providing that the antislavery section of the earlier 
ordinance should not apply.’ Thereafter, from 1798 to 1822, 
Congress organized various southern territories in like manner, such 
acts roughly balancing in number those in which it prohibited 
slavery."* Moreover, the Missouri Compromise of 1820 established 
the parallel of 36° 30’ north latitude as a dividing line through 
the territories that had been acquired by the Louisiana Purchase 
and that remained in territorial status after the admission of 
Missouri to statehood. North of this line slavery was prohibited; 

75. An exhaustive and invaluable treatise on the legal aspects of the 
territorial system is provided by Francis S. Philbrick in the 477-page in- 
troduction to his edition of The Laws of Illinois Territory, 1809-1818 (Col- 
lections of the Illinois State Historical Library, XXV, Springfield, 1950), 
hereafter cited simply as Philbrick. On the question of power to legislate 
for the territories, see especially pp. xcviii-clvii. 

76. North Carolina, act of cession, Dec. 22, 1789, sec. 4. Territorial 
Papers, 1V (Washington, 1936): 7. Repeated verbatim in the deed of ces- 
sion, Feb. 25, 1790, and in the act of Congress accepting it, April 2, 1790. 
Tbid., 12, 16. 

77. “An Act for the government of the territory . . . south of the 
river Ohio,’ May 26, 1790, chap. 14. Stat. at L., I: 123. Territorial 
Papers, IV: 18-19. 

78. In the list that Justice Curtis included in his dissent to the Dred 
Scott decision, 19 Howard 393, at 618, five territorial acts of this character 
from 1798 to 1822 were cited. These neatly balance the five territorial 
acts from 1800 to 1838 in which slavery was prohibited. Such a balance, 
however, is somewhat artificial, for many acts permitted slavery simply 
by remaining silent. More significant is the fact that seven states had 
emerged from the territorial stage before the end of 1846 with slavery as 
an established institution, namely: Tennessee (admitted 1796), Louisiana 
(1812), Mississippi (1817), Alabama (1819), Missouri (1821), Arkansas 
(1836), and Florida (1845); whereas five had emerged as free states, 
namely: Ohio (1803), Indiana (1816), Illinois (1818), Michigan (1837), 
and Iowa (1846); and another was in close prospect: Wisconsin (admitted 
1848). 
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south of it there was no restriction."® The established custom of 
the Constitution, before 1846, was thus to apportion the territories 
in an equitable fashion, so as to permit slaveholding in the southerly 
portions and prohibit it in the northerly. 

The conservative position on the Constitution, throughout the 
entire crisis, was that the Jaw and the custom of the Constitution 
(as here defined) were equally binding — in other words, that 
Congress had an indubitable power to prohibit or permit slavery 
in the territories, but that it had a corresponding obligation to con- 
sider the interests of the slaveholding states in legislating for the 
southern territories and the wishes of the free states in legislating for 
the northern.*® In immediate reaction to the Wilmot Proviso, this 
position was asserted in several substitute amendments that would 
have extended the Missouri Compromise line across all territories 
subsequently acquired. Each of these proposals was promptly voted 
down in the House of Representatives.“ It was this rejection of the 


79. See n. 74 above. 

80. One of the ablest statemenis of the conservative position is a little- 
known book by Sidney George Fisher, published anonymously in November, 
1859, The Law of the Territories (‘hiladelphia, 1859); see especially pp. 
78-83. The conservative position (as here defined) was the one taken 
by Justice Curtis in his dissent in the Dred Scott case, wherein he re- 
jected three alternative constitutional views that had been presented at 
the bar of the court. These he succinctly summarized as follows: “One 
is, that though Congress can make a regulation prohibiting slavery in a 
Territory, they cannot make a regulation allowing it; another is, that it 
can neither be established nor prohibited by Congress, but that the people 
of a Territory, when organized by Congress, can establish or prohibit 
slavery; while the third is, that the Constitution itself secures to every 
citizen who holds slaves, under the laws of any State, the indefeasible right 
to carry them into any Territory, and there hold them as property.” 19 
Howard 393, at 620. Obviously these were the positions, respectively, of 
the Republicans, of the “territorial sovereignty” Democrats under Douglas, 
and of the extreme southern Democrats (whose senatorial spokesman was 
Jefferson Davis). The fourth position (that is, the conservative one, which 
Curtis by implication accepted) was presumably the position of the Con- 
stitutional Union Party in 1860, though its platform and the speeches 
of its candidates were frustratingly vague. It was clearly the position of 
Senator John J. Crittenden of Kentucky, whose famous compromise resolu- 
tions, proposed in the Senate on Dec. 18, 1860, represented essentially a 
return to the constitutional understandings of the period prior to 1846, 
which he sought to put beyond question by embodying them in formal 
constitutional amendments. The crucial first article would have restored 
the Missouri Compromise line for all territory “now held, or hereafter 
acquired.” Globe, 36 Cong., 2 Sess., 114. 

81. Immediately after the introduction of the Wilmot Proviso, on Aug. 
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traditional approach to the problem that led to an intensive re- 
examination of constitutional precedents and postulates by all con- 
cerned, and hence produced the great constitutional crisis of 
1846-1860. 


The Constitutional Status of Territories 


The precedents went back to a period before there was a 
formal constitution. Indeed, a conflict over the western territories 
blocked, for almost four years, the ratification of the first written 
instrument of federal government, the Articles of Confederation, 
drafted in 1777. Certain states claimed sovereignty over extensive 
areas in the West; certain others possessed no such claims. The latter 
insisted that these great unsettled areas become the property of 
the Union, rather than of particular states, and be developed for 
the common benefit. The log jam was broken in 1780, when various 
states (commencing with New York) began to cede their western 
claims, and Congress adopted a resolution promising that these 
lands would “be settled and formed into distinct republican states, 
which shall become members of the federal union, and have the 
same rights of sovereignty, freedom and independence, as the other 
states.”*? The smaller states were satisfied. On March 1, 1781, 
the last state gave its assent to the Articles of Confederation, and 
the United States began to live under its first written federal 
constitution. 

The obvious — indeed, the necessary — assumption was that Con- 
gress would provide governments for the new territories. In doing 
so, it was morally bound to accord to actual settlers some degree of 
participation in territorial government and to advance them as 
rapidly as possible toward the fully self-governing stage that state- 
hood would represent. Throughout the 1780's there were sharp 


8, 1846, an amendment to substitute the Missouri Compromise line was 
voted down by the House of Representatives, sitting as committee of the 
whole, 54 to 89. Globe, 29 Cong., 1 Sess., 1217. When the proviso came 
up again, on Feb. 15, 1847, three distinct amendments to like effect (one 
of them offered by Stephen A. Douglas) were similarly voted down by the 
House, again in committee of the whole. The votes were 82 to 109 and 
81 to 104; the third amendment was rejected without a division. Globe, 
29 Cong., 2 Sess., 424-25. 

82. Resolution of Oct. 10, 1780. Journals of the Continental Congress, 
1774-1789 (Washington, 1904-1937), XVIII: 915. 
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conflicts of opinion about the proper balance to be struck between 
federal authority and local autonomy in the territories. But there 
was not the slightest hint that the individual states should play a 
separate and independent role — apart from the constituted organs 
of the Union — in governing the territories they had already ceded, 
thereby surrendering (in the words of the Virginia deed of cession) 
“all right, title and claim as well of soil as of jurisdiction.”** 

The real territorial question of the early republic was the degree 
of local self-government to be granted the inhabitants of a territory. 
On one side was Thomas Jefferson, who drafted the first land 
ordinance in 1784, and who proposed to give the settlers, from the 
very beginning, alnmivst complete control over their own affairs. On 
the other side were the more conservative groups who shaped the 
Northwest Ordinance of 1787. This enactment specified a virtually 
colonial type of government, by federally appointed authorities, 
during the first stage of territorial existence; during the second stage 
it permitted the inhabitants some direct participation in territorial 
government; but it withheld full powers of self-government until 
the time for statehood arrived. The latter pattern prevailed, for 
the Ordinance of 1787 superseded the Ordinance of 1784 and 
became the prototype of all later territorial acts.** 

Divergent as were these two philosophies of territorial government, 


they reached an identical conclusion so far as slavery was concerned. 
Jefferson’s original draft of 1784 included a prohibition of slavery 
in all the western territories.*° The Ordinance of 1787 applied 
a similar prohibition to the particular area with which it dealt, 


83. March 1, 1784. Territorial Papers, Il: 9. The New York cession, 
March 1, 1781, used the words: “All the Right, Title, Interest, Jurisdiction 
and Claim.” Ibid., 5. 

84. See the elaborate comparison of the two plans of territorial govern- 
ment by Philbrick, ccl-ccclxxxvi. 

85. “That after the year 1800 of the Christian aera, there shall be 
neither slavery nor involuntary servitude in any of the said states, other- 
wise than in punishment of crimes, whereof the party shall have been duly 
convicted to have been personally guilty.” Report to Congress of the 
committee to prepare a plan for the temporary government of the western 
territory, March 1, 1784 (original in Jefferson’s handwriting). Julian P. 
Boyd, ed., The Papers of Thomas Jefferson, VI (Princeton, N.J., 1952): 
604. The clause appeared in the revised report, March 22, 1784 (also in 
Jefferson’s hand). Jbid., 608. As discussed in n. 87 below, it was re- 
jected by Congress and does not appear in the ordinance as enacted on 
April 23, 1784. Ibid., 613-15. 
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“the territory of the United States North west of the river Ohio.’’*° 
Jefferson’s prohibitory clause was eliminated from the Ordinance 
of 1784 before enactment by Congress,*’ but its subsequent inclusion 
in the Ordinance of 1787 showed that the dropping of the provision 
did not imply a lack of power to adopt it. 

There was, it is true, a subtly different philosophical basis for 
the two abolitionary clauses. In the Northwest Ordinance, Congress 
was simply legislating for the territories. This legislative power 
might, without question, be exercised in an opposite way, to permit 
slavery, and it was so exercised in 1790 when Congress created the 
Southwest Territory.** In the Jeffersonian scheme, on the other 
hand, the prohibition of slavery did not represent an exercise of 
federal legislative power, for Jefferson assigned virtually all legisla- 
tive power to the inhabitants of the territories themselves. Instead, 
the prohibition of slavery in the territories was, in Jefferson’s mind, 
simply a vindication of the principle of natural and unalienable 
rights.*® Slavery denied the fundamental right to liberty. To elimi- 
nate this violation of natural rights in the older states would require 
time, but there was no reason why slavery should not be banned 


86. See n. 71 above. 

87. The matter came to a vote on April 19, 1784. The motion was 
put in such a way than an affirmative majority was needed to retain 
Jefferson’s prohibition of slavery. The motion was to strike out the sec- 
tion, but the question was put as follows: “Shall the words moved to 
be struck out stand?” Six states voted in the affirmative, against only 
three in the negative, but the rules of Congress required an affirmative 
vote of seven states, and the provision was lost. Actually the seven states 
from Pennsylvania northward were unanimously in favor, fourteen of their 
delegates in all voting aye. One of these states (New Jersey), however, 
was represented by only a single delegate, insufficient for a quorum; hence the 
state could not be counted. Among the southern states, only two (Mary- 
land and South Carolina) were unanimously against the provision. In 
North Carolina the delegation was evenly divided; hence the vote of the 
state could not affect the decision. Within the Virginia delegation, too, 
there was division, and, by a bitter irony, Jefferson’s affirmative vote was 
overridden by the negative votes of his two colleagues. Delaware and 
Georgia were absent. Altogether, only seven individual delegates were 
opposed to the provision, against sixteen in favor, two of the latter from 
southern states. Journals of the Continental Congress, XXVI: 247. , Few 
issues so momentous have ever been decided by so unsatisfactory a Hallot. 

88. See n. 77 above. 

89. Cf. the exclamations in his Notes on Virginia, written at this very 
time: “With what execrations should the statesman be loaded, who [per- 
mits] one half the citizens thus to trample on the rights of the other... . 
And can the liberties of a nation be thought secure when we have removed 
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from the beginning in new territories that were to grow up “in 
republican forms.”*® The prohibition of slavery was to be part of 
what Jefferson labeled a “Charter of Compact” — in effect a pri- 
mordial bill of rights, and, as such, “fundamental” and “un- 
alterable.’’** Whether the abolition of slavery be regarded as a legis- 
lative measure or as a constitutional protection of fundamental 
rights, the fact was that by 1787 it had entered clearly into the 
system of law being evolved for the territories. 

In terms of the American concept of constitutional law — which 
grants priority to the language of the written Constitution over any 
mere tradition of constitutional action — the basic question was 
whether the Constitution of 1787 validated the measures that had 
already been taken respecting the territories. If not — and especially 
if the Constitution could be construed as forbidding these measures 
— then the policy (no matter of how long standing) could be 
reversed on constitutional grounds. This was precisely the result at 
which the defenders of slavery aimed in the constitutional doctrine 
they developed after 1846. They built up, from state-sovereignty 
premises, a theory of the Constitution that denied the legality of 
every measure prohibiting slavery in the territories that had ever 
been enacted from the time the Union was perfected in 1787-1788. 


They were aided in doing so by the undeniable vagueness and 


their only firm basis, a conviction in the minds of the people that these 
liberties are of the gift of God?” The way, he hoped, was “preparing, 
under the auspices of heaven, for a total emancipation.” Jefferson, Notes 
on the State of Virginia (William Peden, ed., Chapel Hill, N.C., 1955), 
162-63. He still hoped that Virginia would pass legislation he had earlier 
favored, which would “emancipate all slaves born after passing the act.” 
Ibid., 137; see also Boyd, ed., Jefferson Papers, I1: 472n. 

go. Phrases promising “a Republican Form of Government” echoed 
through all the documents of the founding period. See, for example, the 
resolution of Congress of Oct. 10, 1780, on the cession of western lands 
(cited in n. 82 above); Jefferson’s draft ordinance of 1784 (from which 
the phrase in the text is quoted); and the Constitution itself, Art. IV, sec. 
4. Such guarantees furnished one basis for the view that the federal gov- 
ernment should exercise a general superintendence over the institutions 
that might develop in the territories — including the institution of slavery. 
Thus Timothy Fuller of Massachusetts declared in the House of Repre- 
sentatives on Feb. 15, 1819, that “the existence of slavery in any State is 
so far a departure from republican principles.” Annals, 15 Cong., 2 Sess., 
1180. 

gi. Boyd, ed., Jefferson Papers, VI: 605. On the essential unreality of 
the supposed “compact,” see Philbrick, clxxix, et seq. 
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ambiguity of the single clause of the written Constitution that dealt 
with territorial matters: 


The Congress shall have Power to dispose of and make ali needful 
Rules and Regulations respecting the Territory or other Property 
belonging to the United States. . . .° 


Though legislative power can be described as the power to make 
rules and regulations,** nevertheless the language of this clause 
was obviously weaker than that employed in giving Congress the 
power “to exercise exclusive Legislation in all Cases whatsoever” 
over the District of Columbia and over such federal sites as forts 
and dockyards.** Moreover, by referring to “Territory or other 
Property,’ and by emphasizing the power “to dispose of” both, 
the clause might be interpreted as referring to real-estate transactions 
rather than to territorial government. 

By making the most of these ambiguities, proslavery theorists 
could argue either that this particular clause did not apply to the 
situation at all or that it delegated to Congress such limited au- 
thority over the territories that no legislative interference with 
slavery was permissible there. A different kind of power — a non- 
legislative power, deriving from a different constitutional source — 
could then be assigned to Congress. And this power, being a creation 
of pure constitutional theorizing, could be so defined that it would 
be capable of protecting slavery in the territories without, at the 
same time, subjecting it to the hazard of hostile legislation. 

If full legislative power over the territories had not been vested 
in Congress by the Constitution, then surely the power must belong 
to the inhabitants themselves. This had been the Jeffersonian 
alternative. And it was the alternative that Stephen A. Douglas 
supported with vigor and consistency under the name of territorial 
or popular sovereignty. To most supporters of slavery it seemed, for 
a decade after 1846, the best defense against the hated Wilmot 
Proviso. But as events in Kansas gradually pointed, in the later 
1850’s, toward an ultimate free-state victory there, proslavery forces 


g2. Constitution, Art. IV, sec. 3, clause 2. 

93. Certain of the most important powers of Congress were delegated 
to it in this language, including the power “to regulate Commerce.” Con- 
stitution, Art. I, sec. 8, clause 3; see also clauses 4, 5, 11, 14.  Philbrick 
discusses the question at length, cv-cxxx. 

94. Art. I, sec. 8, clause 17. 
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turned venomously upon the author of the Kansas-Nebraska Bill 
and repudiated his doctrine and all his works. The theory of state 
sovereignty came to full fruition in the brief period that followed. 
And it showed its imperious quality by the peremptory way in which 
its supporters rejected every vestige of the idea that the people of 
a territory were sovereign or self-governing. Typical was a speech 
in the House of Representatives in 1859 by Otho R. Singleton of 
Mississippi: 
Sovereignty, as I understand it, and as it is defined by lexicographers, 
is the highest power — the supreme power in a State; and, if this 
definition be correct, (and I apprehend nobody will controvert it,) 
when Mr. Douctas and his followers undertake to put the Territorial 
Legislature upon the same footing with a State Legislature, in my 
judgment they are guilty of a most egregious blunder. Now, let me 
ask what sovereignty is there — call it squatter sovereignty, popular 
sovereignty, or whatever else you please — belonging to the people of 
a Territory? Can they organize a territorial government for them- 
selves? . . . . Can they elect their own officers without the special 
permission of the Congress of the United States? Every act that is 
passed by the Territorial Legislature is subject to the revision of Con- 
gress, and liable to be annulled by that body, and there is not a single 
act a Territorial Legislature can perform showing it to be sovereign. 
But the gentlemen claim that the Legislature of a Territory has the 
same powers as the Legislature of a State. Why, sir, never was a 
more erroneous proposition asserted. A State Legislature may perform 
a thousand acts of sovereignty, its power being controlled by no 
superior. . . . The people of a State select their own officers, establish 
their own judicial tribunals, alter or abolish their State government at 
will. And when gentlemen undertake to put a State and Territory 
upon the same footing in respect to sovereignty, they involve them- 
selves in difficulties which they cannot meet successfully.*° 


The doctrine of state sovereignty was as hostile to local self- 
determination in the territories as to the exercise of federai legislative 
power there. But what other alternative could there be? It was in 
answering this question that the theorists of state sovereignty re- 
vealed their extraordinary ingenuity. And the foundation of their 
argument was the extra-jurisdictional (or extraterritorial) principle 
that has already shown itself to be the most significant corollary 
of state sovereignty. 


95. Dec. 19, 1859. Globe, 36 Cong., 1 Sess., App., 52. 
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In legal terms, as we have seen, the question at issue was the 
source of the police power in the territories — the power that might 
determine, among other things, the existence or nonexistence of 
slavery. The state-sovereignty argument began by pointing out 
that the exercise of a police power is the prerogative of a sovereign. 
The people of a territory had not attained sovereignty, and the 
federal government had not received, by delegation, those attributes 
of sovereignty that would enable it to: wield a power of local police. 
The idea that the federal government might exercise such powers 
in the territories — by default as it were — was rejected as untenable. 
The federal government is a government of delegated powers, and 
local police powers are precisely the ones not delegated to it, but 
“reserved” by the Tenth Amendment. And they are reserved to the 
full-fledged sovereign states of the Union, and to them alone. 

One finds it hard to imagine how the several states could exercise 
any power of police in territories beyond their boundaries and out- 
side their jurisdictions. And if they attempted to do so, each pro- 
jecting its sovereignty into the same area, what possible result could 
there be but conflict, commotion, and chaos? The answer of state- 
sovereignty theorists was to assign to the federal government a 
peculiar, extraconstitutional role in the territories. It was to act 


there not as the government of the United States, but as the agent 
of the united States. 


This ingenious dualism solved, with the elegance of Euclid, the 
constitutional problem that confronted the defenders of slavery. In 
traditional federal matters, the government of the United States 
was a government, with a legislature capable of determining federal 
policy, an executive capable of enforcing it, and a judiciary sworn 
to uphold federal statutes as part of the supreme law of the land. 
In territorial matters, on the other hand, the federal government 
was not to be deemed a government at all, but a trustee. It was 
a trustee for the sovereign states, responsible to them severally, 
charged with giving extraterritorial effect to their laws, and denied 
any deliberative or discretionary power of its own. It had duties to 
perform and it possessed the power to perform them. But the 
power to act did not imply the power to decide. The proslavery 
constitutional theory succeeded in preserving a centralized authority 
powerful enough to enforce the rights of slaveowners outside the 
jurisdictions of the slaveholding states. At the same time, it denied 
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to this central authority any power to make policy with respect to 
slavery in any place or in any manner. 


The Real Significance of State Sovereignty 


It is time to examine the various — and extraordinary — 
features of this fully developed doctrine of state sovereignty. The 
first point to be noted is that the theory did not propose a lessening 
of federal authority in the territories. Federal powers were to be 
kept in being — even enhanced — in order to protect the exposed 
flank of slavery. But these powers were so defined as to be capable 
of employment in only one way. President Franklin Pierce stated 
the ultimate and desired conclusion in a message to Congress in 
1855. “The General Government,” he said, “was forbidden to 
touch this matter [slavery] in the sense of attack or offense” but was 
obliged to act upon it “in the sense of defense against either invasion 
or domestic violence.”** Senator John M. Berrien of Georgia was 
even more explicit. “Congress,” he asserted, “may legislate upon 
this subject in the Territories, affirmatively,” that is to say, “‘to 
facilitate the exercise of a constitutional right” to own slaves, but it 
had no power to legislate in such a way as “to create obstructions 
to the enjoyment” of this right.°* Speaking for the Supreme Court, 


Chief Justice Roger B. Taney reiterated the view: “The 
Government of the United States had no right to interfere for any 
other purpose but that of protecting the rights of the owner.”””* 
These conclusions — which found expression in all three branches 
of the federal government — were the product of several subtle but 
exceedingly important transformations in the realm of constitutional 


theory. 
In the first place, the traditional criterion of constitutionality had 


96. Third annual message, Dec. 31, 1855. James D. Richardson, ed., 
A Compilation of the Messages and Papers of the Presidents (Washington, 
1897), V: 343. 

97. Quoted by Thomas Hardeman, Jr. (Ga.), H.R., April 12, 1860. 
Globe, 36 Cong., 1 Sess., App., 223. Hardeman himself went on to offer 
a new and revealing distinction, quite different from the orthodox distinc- 
tion between powers granted to the federal government and powers re- 
served to the states. Instead, Hardeman spoke of “the distinction between 
their [i.e., Congress’s] powers of protection — for it was for that our Gov- 
ernment was created — and those negative powers which belong not to 
Congress.” Ibid. 

98. Dred Scott v. Sandford, 19 Howard 393, at 426 (March 6, 1857). 
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been replaced by another. The federal government being a govern- 
ment of delegated powers, the accepted test applied to any federal 
measure had always been whether or not the power employed was 
delegated by the Constitution to the federal government. In place 
of this, a new criterion of constitutionuiity was insisted upon — a 
criterion of purpose. If a power were used in such a way as to 
weaken slavery, then it was without constitutional justification, re- 
gardless of whether the power, considered as such, lay within the 
scope of delegated powers. In a speech to the Senate in 1856, 
Clement C. Clay, Jr., of Alabama, brusquely swept aside as ir- 
relevant, so far as slavery was concerned, the distinction between 
action that intruded upon the reserved powers of the states and 
action that fell within the recognized sphere of federal competence. 
Outright abolitionism, he said, was “less odious and dangerous” 
than the policy of “those who concede that slavery in the States is 
beyond the reach of Congress under the Constitution . . . but yet 
avow their intention and their power to assail it in the Territories, 
this District {of Columbia], and wherever the national flag floats.” 
Their ultimate goal, he argued, was to “overthrow slavery in the 
States.” The goal itself was unconstitutional, regardless of the 
means employed. The fact that opponents of slavery approached 
this goal by a “circuitous” path rendered their conduct not scrup- 


ulously constitutional but “insidious and dastardly.” “An army 
with banners,” Clement Clay exclaimed, “is preferable to a Trojan 


horse.’’®® 


This theory rendered unconstitutional any use of federal power 
anywhere or at any time in a fashion inimical to slavery. Neverthe- 
less, the theory was still a negative one. Something more was needed: 
a mandate from the Constitution itself requiring the positive use 
of federal power to safeguard slavery in the territories. The second 
great transformation of constitutional theory looked to this par- 
ticular end: Proslavery theorists undertook to discover in the Con- 
stitution itself such a clear guarantee of the rights of slaveowners 
that Congress and the President would be obliged, whatever their 
inclinations, to protect the institution of slavery in the territories, 
without acquiring thereby any concomitant power to debate or 
decide questions of policy relating to it. 

The starting point of this theory was the fact that the Constitu- 


99. April 21, 1856. Globe, 34 Cong., 1 Sess., App., 487-88. 
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tion did recognize the existence of slavery. Furthermore, it gave 
extraterritorial effect to the laws of the slaveholding states in the 
matter of fugitive slaves. Antislavery leaders, of course, conceded 
all this, but they considered slavery a tolerated evil, and they re- 
garded the specific provisions of the Constitution as setting the 
uttermost limits of such toleration. Beyond these limits, they insisted, 
every constitutional power of the federal government might legiti- 
mately be directed against slavery, to limit, weaken, and eventually 
destroy it. The question of whether federal power should be used 
in this way was a question of policy, not of constitutional law — a 
question to be decided by the recognized deliberative organs of the 
federal government. 

Proslavery constitutionalists took a diametrically opposite view. 
The clauses of the Constitution that recognized slavery were to be 
construed not narrowly but broadly — not as limits on the protection 
that slavery might enjoy but as tokens of the full protection that the 
Constitution implicitly promised. By recognizing slavery, more- 
over, the Constitution necessarily recognized the laws of the slave- 
holding states and made their principles the controlling ones in 
every question that affected slavery. No power to legislate about 
slavery had, after all, been delegated to Congress. But slavery was 
an institution that must be defined and provided for by law. There 
was only one place where such law could be found or could be 
made — in the sovereign states that upheld and protected slavery. 
Whenever an issue involving slavery arose in the domain of federal 
responsibility, therefore, the laws of the slaveholding states must 
take on extra-jurisdictional force, filling the void created by the 
constitutional incapacity of Congress to legislate on the subject. On 
all matters affecting slavery, in other words, the slaveholding states, 
as sovereigns, were to make policy not for themselves alone, but 
for the country as a whole, except within the boundaries of such 
sovereign states as had chosen to abolish the institution.**° 

100. Even there, of course, the laws of the slaveholding states were to 
operate extraterritorially upon fugitive slaves. Extraterritoriality, one should 
observe, was to work in one direction only. The freedom that a slave 
might have gained by being taken into a free state vanished if he was taken 
back into a slave state. In his concurring opinion in the Dred Scott case, 
Justice Nelson emphatically rejected the argument “that as Dred Scott was 
free while residing in the State of Illinois, by the laws of that State, on 


his return to the State of Missouri he carried with him the personal quali- 
ties of freedom, and that the same effect must be given to his status there 
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Senator Berrien of Georgia stated the matter succinctly: “Slavery 
exists in the State where the owner dwells; it exists out of the State 
where the owner dwells. Once existing, it exists everywhere, until 
it comes within limits of a sovereignty which inhibits it.”*°* The 
theory of state sovereignty, in other words, made slavery a national 
institution. Senator James S. Green of Missouri used this very term 
when he asserted “that the prohibition of slavery in the United 
States is local, and that the right to hold slave property wherever 
there is no prohibition is national.”*°? 

The doctrine of state sovereignty, in the last analysis, was a na- 
tionalistic doctrine, not a localistic one. Despite appearances, its 
real tendency was toward consolidation, not decentralization. By 
exalting sovereignty, it destroyed the philosophical foundation for a 
genuinely pluralistic society, in which diversity would be cherished. 
There was one peculiarity: indivisible sovereignty was ascribed to 
the several states rather than to the nation. As a consequence, the 
doctrine exhibited to the world two seemingly contradictory faces. 
Within their borders, the slaveholding states were invoking a sov- 


as in the former State.” On the contrary, he said, “No State ... can 
enact laws to operate beyond its own dominions. . . . Such laws can 
have no inherent authority extra-territorially. . . . Now, it follows from 
these principles, that whatever force or effect the laws of one State or 


nation may have in the territories of another, must depend solely upon 
the laws and municipal regulations of the latter.’ Dred Scott v. Sand- 
ford, 19 Howard 393, at 462, 460 (March 6, 1857); cited hereafter simply 
as Dred Scott case (with page reference). Furthermore, Nelson went on 
to treat federal statutes on the same basis, despite the fact that they are, 
by constitutional definition, part of “the supreme Law of the Land,” bind- 
ing “the Judges in every State . .. , any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” Art. VI, clause 2. 
Oblivious to the difference between a federal law operating within the 
jurisdiction of a member state and a state law operating within the jurisdic- 
tion of a fellow state, he rejected the idea that the federally enacted Mis- 
souri Compromise (assuming it to be valid) “possessed some _ superior 
virtue and effect, extra-territorially, and within the State of Missouri, be- 
yond that of the laws of Illinois, or those of Ohio.” Dred Scott case, 463. 
Nelson did not rule on the constitutionality of the Missouri Compromise; 
hence he did not involve himself in the flagrant one-sidedness of a majority 
of his brethren, who accepted his reasoning and then combined it with their 
own, which concluded that the laws of a slaveholding state followed the 
slaveowner and protected his property whenever he went out from his 
own state into the territories that were under federal jurisdiction. 
101. Quoted by Thomas Hardeman, Jr. (Ga.), H.R., April 12, 1860. 
Globe, 36 Cong., 1 Sess., App., 223. 
102. Senate, Jan. 11, 1860. Globe, 36 Cong., 1 Sess., App., 78. 
165 





STATE SOVEREIGNTY AND SLAVERY 


ereign’s immunity from all external control. Beyond their borders, 
however, they were demanding — as sovereigns — the strictest respect 
for whatever rights they chose to place beneath the protective mantle 
of their sovereignty. 

Such a view of the Constitution wiped out every policy-making 
function of the federal government. Its powers were converted from 
legislative to ministerial ones. Congress was to provide ways and 
means, it was not to deliberate upon ends. The President was not 
to shape policy but simply to execute the laws. Federal coercive 
authority, nevertheless, would be kept in being, for the extra- 
territorial claims of the slaveholding states would collapse without 
it. But the only branch of the federal government whose powers 
were to be exalted was the judiciary. The courts were obliged to 
take their cue directly from the Constitution. They were free to 
disregard the directives of possible antislavery majorities in the other 
branches. They could thus be expected to enforce the sweeping 
mandate that proslavery leaders found in the Constitution — a 
mandate to safeguard, under all circumstances, the constitutionally 
recognized institution of slavery. 

This reliance upon the judiciary — indeed, this almost ex- 
clusive reliance — was inevitable, and gave to proslavery con- 
stitutional theory its highly legalistic tone. Of the three branches of 
the federal government, the legislative was least to be trusted. Anti- 
slavery majorities could already be mustered in the House of 
Representatives, and sooner or later would be in the Senate. There- 
fore no discretionary power over slavery could safely be left in the 
hands of Congress; its every act must be predetermined, so far as 
aim or purpose was concerned, by the Constitution and by judicial 
decision. For the moment, the situation in the executive branch 
was more favorable. Throughout the period of controversy — especi- 
ally during the administrations of Polk, Pierce, and Buchanan (1845- 
1849 and 1853-1861) — the proslavery faction were generally suc- 
cessful in committing the President to the policies they demanded. 
Nevertheless, this control was jeopardized at every election — in- 
deed, the loss of the executive branch to the Republicans in 1860 
was obviously a major reason for secession. Executive discretion 
ultimately was no more to be tolerated than legislative. Only the 
federal judiciary could be trusted to defend slavery in an active 
way. The idea that the Supreme Court could not make — and was 
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not, in fact, making — national policy about slavery was a trans- 
parent fiction. But it was a useful fiction, from the southern point 
of view, for it meant that the court was under no obligation to 
reflect the views of popular majorities. Policy would be made for 
the nation, but not by the nation. Power would be neatly divorced 
from accountability, action from deliberation. 


The Dred Scott Decision 


This reliance upon the judiciary paid off in the most im- 
portant of all the decisions on slavery — that in the case of Dred 
Scott, decided on March 6, 1857. The ultimate doctrine of state 
sovereignty, with all its extra-jurisdictional corollaries fully developed 
and applied, received its most authoritative formulation at the 
hands of Chief Justice Roger B. Taney, who wrote the opinion of 
the court in the case. Space does not permit an examination of 
the many points of this complex and fateful decision. But the heart 
of Taney’s opinion, from the constitutional point of view, was his 
delineation of the nature of the Union and the conclusions he drew 
therefrom respecting the power of Congress in the territories and 
particularly its power over slavery. 

The case involved a slave, Dred Scott, who had been taken by 
his master for an extended sojourn or residence in areas where slavery 
was forbidden by statute — for two years in the free state of Illinois 
and for two in that portion of the old Louisiana Purchase which 
lay north of 36° 30’, and in which slavery had been prohibited by 
the federally enacted Missouri Compromise of 1820. Having been 
brought back to the slaveholding state of Missouri, Dred Scott was 
suing for his freedom in the federal courts. His suit was denied on 
several grounds. What concerns us here is the pronouncement that 
Congress lacked constitutional authority to prohibit slavery in the 
territories, as it had attempted to do in the Missouri Compromise. 
Each of the nine justices filed a separate opinion. Seven concurred 
in the final result: that Dred Scott was still a slave. Only six held 
that the Missouri Compromise was invalid. And only five ac- 
cepted Taney’s reasoning that the measure was actually unconstitu- 
tional. The five, nevertheless, constituted a majority of the entire 


court; hence the constitutional theory about to be discussed became 


authoritative.’”* 


103. Dred Scott case, 393. In the opinion of the court, Chief Justice 
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Turning to the written Constitution, Taney could find in it no 
delegation to the federal government of powers of local government, 
even over areas that formed no part of any existing state. He denied 
that such powers were conferred by the clause authorizing Congress 
to “make all needful Rules and Regulations respecting the Territory 
or other Property belonging to the United States.” Instead of 
arguing (as most defenders of state sovereignty had done) that 
the words were inadequate to convey the powers in question, Taney 
took the curious position that the clause applied only to territory 
already in the possession of the United States at the time the Con- 
stitution was adopted.*** The effect (and obviously the intent) of 
this interpretation was to deny the applicability to the territories 


Taney (Md.) denied the constitutionality of federal legislation prohibiting 
slavery in the territories (our present concern) in a lengthy discussion, 
431-52. The two dissenting justices, John McLean (Ohio) and Benjamin 
R. Curtis (Mass.) controverted his views on this point, 538-50 and 604-33, 
respectively. Of the six justices who agreed with Taney that Dred Scott 
was still a slave, one, James M. Wayne (Ga.) gave his “unqualified 
assent” to all Taney’s arguments, 454-56. Another, Robert C. Grier (Pa.) 
concurred specifically with Taney’s reasoning on the unconstitutionality of 
the Missouri Compromise, 469. Two others, Peter V. Daniel (Va.) and 
John A. Campbell (Ala.) argued this particular point afresh, 487-92 
and 500-517, respectively. Accordingly, five of the nine justices subscribed 
to the doctrines discussed in the text above. One other justice, John Catron 
(Tenn.), believed the Missouri Compromise invalid rather than unconstitu- 
tional, because incompatible with the treaty that ceded Louisiana, and he 
took emphatic exception to certain of Taney’s assertions denying congres- 
sional power over the territories, 519-29. The remaining justice, Samuel 
Nelson (N.Y.), held Dred Scott to be a slave for reasons that did not call 
the Missouri Compromise in question, 457-69. 

Aside from certain technical questions, two other major points were 
ruled on by the court. (i) Nelson, in an opinion originally prepared to 
serve as that of the court, rested the case on the principle that it was 
for the courts of Missouri to decide Dred Scott’s status after his return 
to that state, and hence to determine the effect to be given to his resi- 
dence on free soil. The precedent for this was the decision in Strader v. 
Graham, 10 Howard 82 (1850). Seven of the nine members of the court 
were in agreement on this point. (ii) Taney held that a Negro could not, 
under any circumstances, be a citizen of the United States and hence that 
Dred Scott could not sue in the federal courts even if he were free. 
Only Wayne and Daniel agreed. McLean and Curtis dissented. On this point 
— profound in its implications — the vote was therefore three to two. 

The literature on the Dred Scott case is too enormous for discussion here. 
Mention should be made, however, of Vincent C. Hopkins, Dred Scott’s 
Case (New York, 1951). 

104. Dred Scott case, 432. 
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generally of the antislavery precedent set in the Northwest Ordinance 
of 1787. 

Having rejected as a basis for his argument the one clause in 
the Constitution that made any reference to territory, Taney fur- 
nished himself with the kind of provision he needed by a whole- 
sale discovery of implied powers, reminiscent of the most spacious 
opinions of John Marshall. The United States had, of course, ac- 
quired vast territories without benefit of an explicit grant of power 
to do so. Since Jefferson himself had swallowed his constitutional 
scruples in the matter when he consummated the Louisiana Pur- 
chase in 1803, no one thereafter was bothered by such scruples.*” 
Nevertheless, the possessions so acquired had presumably been sold, 
as well as governed, by virtue of the clause that spoke of “Rules 
and Regulations respecting the Territory.” Not so, said Taney. 
The clause in question could not be stretched to include possessions 
acquired after 1787. Accordingly, Congress had been selling the 
public land without any written authority from the Constitution. 
Its power to sell, as well as its power to govern, was inferred from 
its power to acquire, and this in turn was inferred from the fact 
that the United States was an independent nation, and, like other 
nations, an acquisitive one.*°° The Dred Scott decision was a 
masterpiece of broad construction before Taney changed his course 
and made it also a masterpiece of strict construction. 

The power to govern the territories being an implied power, and 
not a power derived from the written clause respecting territory, 
Taney was free to define the power in any way he saw fit. And he 
saw fit to define it in terms of the dualism we have already exam- 
ined. Until a territory is ready for statehood, Taney asserted, “it 
is undoubtedly necessary that some Government should be estab- 


105. See Andrew C. McLaughlin, A Constitutional History of the United 
States (New York, 1935), 294-98. 

106. In the Insular Cases following the Spanish-American War, the 
power to govern, implied from the implied power to acquire, became the 
basis for a ruling that (in the popular phrase of the time) the Constitution 
does not follow the flag. “We are also of opinion that the power to ac- 
quire territory by treaty implies, not only the power to govern such terri- 
tory, but to prescribe upon what terms the United States will receive its 
inhabitants, and what their status shall be in what Chief Justice Marshall 
termed the ‘American empire.” In other words, “the Constitution is 
applicable to territories acquired by purchase or conquest only when and 
so far as Congress shall so direct.” Downes v. Bidwell, 182 U.S. 244, at 
279 (May 27, 1901). 
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lished, in order to organize society, and to protect the inhabitants 
in their persons and property.” This statement was implicitly re- 


strictive, describing as it did a government with the barest minimum 
of functions. In establishing this minimal government, moreover, 
Congress was not acting in its normal capacity as the federal legis- 
lature. It was acting simply as agent of the several states, charged 
with preserving their interests. ‘Taney expressed the idea thus: 


As the people of the United States could act in this matter only through 
the Government which represented them, . . . it was not only within 
the scope of its powers, but it was its duty to pass such laws and estab- 
lish such a Government as would enable those by whose authority they 
acted to reap the advantages anticipated from its acquisition.’ 


This was the concept of trusteeship. The term itself had already 
appeared in another crucial passage: 


Whatever it [the general government] acquires, it acquires for the 
benefit of the people of the several States who created it. It is their 
trustee acting for them, and charged with the duty of promoting the 
interests of the whole people of the Union. 


The territory, he reiterated, “was acquired by the General Govern- 
ment, as the representative and trustee of the people of the United 
States, and it must therefore be held in that character for their com- 
mon and equal benefit.””*°* 

This distinction between legislative power and trusteeship was 
vital to Taney’s argument. If Congress were authorized to legislate 
(in the full sense) for a territory, then it would stand in the same 
relation to the people of the territory as a state legislature stands 
in relation to the people of the state.*°’ It could make policy with 
respect to the domestic and local institutions of the area. It would 

107. Dred Scott case, 448. 

108. Ibid. See also Daniel’s concurring opinion: “Congress was made 
simply the agent or trustee for the United States, and could not, without 
a breach of trust and a fraud, appropriate the subject of the trust to any 
other beneficiary . . . than . . . the people of the United States, upon 
equal grounds, legal or equitable” (italics in the original). IJbid., 489. 

109. Marshall, indeed, had already held that in legislating for the 
territories, “Congress exercises the combined powers of the general, and 
of a state government.” American Insurance Co. v. Canter, 1 Peters 511, 
at 546 (1828). Taney distinguished the case. Dred Scott, 444. Marshall’s 
position is unquestionably that of present-day constitutional law. “In the 
territories, Congress has the entire dominion and sovereignty, national and 
local, and has full legislative power over all subjects upon which a State 
legislature might act.” Corwin, ed., Constitution . . . Analysis, 703. 
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be empowered, as a state legislature was empowered, to decide upon 
the existence or nonexistence of slavery in the territory. On the 
other hand, if Congress were acting simply as trustee for the people 
of the several states, then it would enjoy no such freedom of de- 
cision on matters of policy. It could, of course, perform within the 
territories the ordinary federal functions that it performed within 
the states. Beyond this, however, its powers and duties in the 
territories were those of a temporary caretaker only. The normal 
legislative power bestowed upon Congress extended only to purely 
federal matters. No powers of local government — no police 
powers — were included. Such powers as might be indispensably 
necessary for the maintenance of order would have to be implied. 
But these had neither the character nor the scope of the constitu- 
tionally delegated powers of Congress. The implied power to pro- 
vide government for a territory was drastically and peremptorily 
restricted by the concept of trusteeship. 

From this premise, Taney’s specific conclusions easily followed. 
In devising the mere machinery of government, Congress was rela- 
tively free to use its judgment. In legislating on substantive mat- 
ters, however, it was permitted no discretion and no power of 
decision of its own. “The power of Congress over the person or 
property of a citizen can never be a mere discretionary power under 
our Constitution and form of Government.”’*® Therefore “citizens 
of the United States who migrate to a Territory belonging to the 
people of the United States, cannot be ruled as mere colonists, 
dependent upon the will of the General Government, and to be 
governed by any laws it may think proper to impose.’’’”’ 

The federal government, admittedly, was duty-bound to preserve 
order and protect property. But it was obliged to do so, Taney 
insisted, in such a way as not to infringe upon any property right 
enjoyed by an American citizen by virtue of the laws of his own 
state. Ordinary civil and criminal laws, if common to all the 
states of the Union, might presumably be enacted by Congress for 
the territories. But laws that infringed upon a property right 
recognized by any state would be ultra vires. The holding of slaves 
was obviously such a state-protected property right. No distinction 
between slave property and other property was authorized by the 


110. Dred Scott case, 449. 
111. Dred Scott case, 447. 
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Constitution, Taney continued, and none could be made by Con- 
gress.""* Accordingly, a federal statute abolishing slavery in a ter- 
ritory was, under any and every circumstance, unconstitutional. The 
Chief Justice drove the point home by citing — for almost the first 
time in constitutional adjudication, though not for the first time 
in the debates over slavery*** — the Fifth Amendment (and especially 
its “due process” clause) in defense of vested property rights. “An 
act of Congress,” he asserted, “which deprives a citizen of the 
United States of his liberty or property, merely because he came 
himself or brought his property into a particular Territory of the 
United States, and who had committed no offence against the laws, 
could hardly be dignified with the name of due process of law.”’** 


Proslavery Demands in 1860 


Upheld in their constitutional views by the Dred Scott de- 
cision of 1857, defenders of slavery worked out with logical com- 


112. “If the Constitution recognises the right of property of the master 
in a slave, and makes no distinction between that description of property 
and other property owned by a citizen, no tribunal, acting under the au- 
thority of the United States, whether it be legislative, executive, or judicial, 
has a right to draw such a distinction.” Dred Scott case, 451. In his 
concurring opinion, however, Daniel insisted that the Constitution did make 
a distinction, placing property in slaves above other property. “The only 
private property which the Constitution has specifically recognised, and has 
imposed it as a direct obligation both on the States and the Federal Gov- 
ernment to protect and enforce, is the property of the master in his slave; 
no other right of property is placed by the Constitution upon the same 
high ground, nor shielded by a similar guaranty.” Ibid., 490. 

113. It was only a year earlier that the modern concept of “substantive 
due process” received clear formulation in a New York case, Wynehamer 
v. People, 13 N.Y. 378 (1856), involving a liquor law. The decision is 
characterized as “epoch-making” by Rodney L. Mott, Due Process of Law 
(Indianapolis, 1926), 317-18. Taney, who cited no precedents, is often 
assumed to have had the Wynehamer case in mind, and his application of 
the Fifth Amendment to vested property rights in slaves is usually regarded 
as a striking innovation. As early as 1832, however, in the debates that 
occurred in the Virginia General Assembly over a proposal for graduai 
emancipation, James H. Gholson argued that any measure taking slaves from 
their masters would violate property rights protected both by the Virginia 
Constitution and by the Fifth Amendment of the federal Constitution. He 
seems, it is true, to have emphasized the clause reading “nor shall private 
property be taken for public use, without just compensation,” rather than 
the due process clause. See Theodore M. Whitfield, Slavery Agitation in 
Virginia, 1829-1832 (Baltimore, 1930), 77. 

114. Dred Scott case, 450. 
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pleteness the program which they insisted the federal government 
must carry out. The final formulation was in a set of resolutions 
that Jefferson Davis introduced in the Senate on February 2, 1860, 
and that he pushed through to adoption on May 24 and 25. The 
resolutions began by reciting the orthodox postulate of state sov- 
ereignty: “that in the adoption of the Federal Constitution, the 
States adopting the same acted severally as free and independent 
sovereignties.”"*° But the document mounted quickly to a climax 
in the fourth resolution, which demanded that the powers of the 
central government be exerted to any extent necessary to safeguard 
slavery throughout all the territories. In Davis’s original draft, the 
section read as follows: 


Resolved, That neither Congress nor a territorial legislature, whether 
by direct legislation or legislation of an indirect and unfriendly nature, 
possess the power to annul or impair the constitutional right of any 
citizen of the United States to take his slave property into the common 
territories, but it is the duty of the federal government there to afford, 
for that as for other species of property, the needful protection; and if 
experience should at any time prove that the judiciary does not possess 
power to insure adequate protection, it will then become the duty 
of Congress to supply such deficiency.*"*® 


Davis’s resolutions, an election-year manifesto, were adopted in 
May, 1860. Six months later the election returns were in. The 
victory of Lincoln and the Republican Party destroyed every hope 
of achieving the proslavery program for the territories that Jefferson 
Davis had laid down in the spring. Even without control of Con- 
gress, the incoming Republican President would wield powers 
capable of blocking any measure for protecting slavery in the terri- 
tories. His veto could strike down a federal slave code, should 


115. Senate, 36 Cong., 1 Sess., Journal, 112 (Feb. 2, 1860). 

116. Ibid., 113. On March 1, 1860, Davis substituted a revised, but by no 
means weakened, text, which divided this resolution into two. Ibid., 203. 
The revised resolutions were adopted by the Senate on May 24-25, 1860. 
Ibid., 507-10, 513-18. Horace Greeley labeled them the “Democratic Plat- 
form, Adopted by the United States Senate.” Horace Greeley and John 
F. Cleveland, eds., A Political Text-Book for 1860 (New York, 1860), 
194-97. The views, of course, were not those of the Democratic Party as 
a whole, but of its southern faction. When the latter nominated John C. 
Breckinridge for the presidency on June 28, 1860, the first two planks of 
its platform simply paraphrased Davis’s crucial resolution, avoiding the con- 
tentious word “slave.” Porter and Johnson, National Party Platforms, 31. 
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Congress seek to enact one, and his power to appoint and remove 
territorial governors (each armed with a veto power) could fore- 
stall similar action by territorial legislatures. If Stephen A. Douglas 
was right when he said that slavery could not exist in a territory 
without positive legislation in its favor,‘’’ then slavery in the terri- 
tories could hardly survive even the calculated inaction of a 
Republican administration. Lincoln’s election was hardly “an im- 
mediate menace to slavery in the states” (as some writers have 
argued’'* with scanty supporting evidence), but it was indubitably 
an immediate menace to slavery in the territories. And the throttling 
of slavery in the territories would mean — according to the professed 
beliefs of opponents and defenders of slavery alike — the ultimate 
extinction of the institution everywhere. When the election of 1860 
ended the possibility of federal protection for slavery in the terri- 
tories, the principal leaders of the proslavery party chose, or ac- 
cepted, the long-discussed alternative of secession. 

Secession, however, was not in itself a program for the positive 
protection of slavery. Secession could not be an end in itself. It 
made sense only as the means to an end. And the end, unconcealed, 
was to create a new constitutional system, with built-in protection 
for slavery. To see the character of that system we have only to 


look at the permanent Constitution of the Confederate States of 
America, adopted on March 11, 1861. 


The Confederate Constitution and Slavery 


It has been conventional to say, with Nathaniel Wright 
Stephenson, that the framers of the Confederate Constitution “left 
unstated their most distinctive views.”**® The new document, it 
is true, was largely a scissors-and-paste redaction of the original 
Constitution of the United States and its amendments.’*? The 


117. This was the essence of his “Freeport Doctrine”: “It matters not 


what way the Supreme Court may hereafter decide as to the abstract ques- 
tion whether slavery may or may not go into a territory under the consti- 
tution, the people have the lawful means to introduce it or exclude it as 
they please, for the reason that slavery cannot exist a day or an hour any- 
where, unless it is supported by local police regulations.” Douglas, speech 
in debate at Freeport, Aug. 27, 1858, in Lincoln, Collected Works, III: 51. 

118. Notably J. G. de Roulhac Hamilton, cited in n. 20 above. 

119. Stephenson, The Day of the Confederacy (New Haven, 1919), 10 n. 

120. The texts of the Constitution of the United States and of the 
permanent Constitution of the Confederate States of America are convenient- 
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seceding states, ironically enough, said nothing whatever in their 
Constitution about the right of secession. Though the preamble 
included the phrase “each State acting in its sovereign and inde- 
pendent character,” the actual restrictions placed upon the powers 
of the states were almost precisely what they had been in the old 
Constitution. The general government had slightly less power in 
certain respects and slightly more in others; on balance, the relative 
influence of the central government and the states was about the 
same as before.**’ 

On one matter, however, the “distinctive views” of the framers 
were completely worked out. With respect to the extra-jurisdictional 
claims of slavery — particularly, its claim to protection throughout 
the territories — the Confederate Constitution left nothing to sur- 
mise or to chance. It spelled out every one of the crucial demands 
that proslavery leaders had made. But — and this is the most 
striking fact of all — once these demands were incorporated in the 
written Constitution, the state-sovereignty theory of the territories 
was quietly jettisoned. With respect to slavery, the Confederate 
Constitution created a much more “consolidated” union than any 
which antislavery leaders had been accused of desiring. 

Partisans of slavery had denied that the old Constitution gave to 


Congress the power to legislate for the territories. Instead of clear- 
ing up the doubtful point by specifically denying Congress the dis- 
puted power and reserving it to the states, the framers of the Con- 


ly printed in parallel columns, with differences indicated by italics, in App. 
K of Jefferson Davis, Rise and Fall of the Confederate Government, I: 
648-75. 

121. For example, protective tariffs, bounties, and federal appropria- 
tions for internal improvements were prohibited (Art. I, sec. 8, clauses 1 
and 3), but export duties were permitted by two-thirds vote of both houses 
(Art. I, sec. 9, clause 6) and amendments to the Constitution required 
ratification by two thirds instead of three fourths of the states (Art. V, sec. 
1). The phrase about “general welfare” was omitted from the grant of 
financial powers, but the “necessary and proper” clause was retained intact 
(Art. I, sec. 8, clauses 1 and 18). On the one hand, a state legislature 
might impeach a federal officer “resident and acting solely within [its] 
limits” (Art. I, sec. 2, clause 5); on the other, the power of the federal 
executive was enhanced by giving the President the power to veto in- 
dividual items in an appropriation bill (Art. I, sec. 7, clause 2), by re- 
quiring a two-thirds vote of both houses to appropriate money not asked 
by him (Art. I, sec. 9, clause 9), by giving him an explicit removal power 
(Art. II, sec. 2, clause 3), and by authorizing Congress to grant Cabinet 
members a seat on the floor (Art. I, sec. 6, clause 2). 
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federate Constitution did precisely the opposite. They granted 
their Congress the power in set terms. After revising the old clause 
about “‘all needful Rules and Regulations respecting the Territory 
or other Property belonging to the United States,” so that it would 
refer clearly to real estate,’** they went on to add a new paragraph, 
the first sentence of which reads as follows: 


The Confederate States may acquire new territory; and Congress 
shall have power to legislate and provide governments for the inhabi- 
tants of all territory belonging to the Confederate States, lying without 
the limits of the several States; and may permit them, at such times 
and in such manner as it may by law provide, to form States to be 
admitted into the Confederacy.*** 


This was a grant of precisely the power which Republicans had 
insisted, all along, that the federal government did and must pos- 
sess. Abandoned completely was the state-sovereignty argument 
that the federal government was, with respect to the territories, 
merely the trustee of the several states. The Confederate Consti- 
tution wiped out, at a stroke, the theory of the Union on which 
the Dred Scott decision had rested. 

The reason for abandoning the state-sovereignty theory of the 
Union becomes obvious when one reads the rest of the clause just 


quoted. The following sentence completes the paragraph: 


In all such territory, the institution of negro slavery, as it now exists 
in the Confederate States, shall be recognized and protected by Con- 
gress and by the territorial government; and the inhabitants of the 
several Confederate States and Territories shall have the right to take 
to such Territory any slaves lawfully held by them in any of the States 
or Territories of the Confederate States.*** 


The institution of slavery was now placed, firmly and unequivocally, 
under national protection. The state-sovereignty theory of the 
territories, so long the basis of proslavery demands, had served its 
purpose. It was now not only useless but potentially harmful. It 
might conceivably weaken the centralized safeguards for slavery 
newly provided. 

122. “. . . all needful rules and regulations concerning the property 


of the Confederate States, including the lands thereof.” Art. IV, sec. 3, 


clause 2. 
123. Art. IV, sec. 3, clause 3, sentence 1. 
124. Ibid., sentence 2. 
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Any danger to slavery from the policy of nationalization was 
effectually prevented by one new constitutional restriction on fed- 
eral power. ‘The Confederate Congress was forbidden to pass 
any “law denying or impairing the right of property in negro 
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slaves. Moreover, the new Constitution guaranteed to slave- 
owners extra-jurisdictional rights throughout the Confederacy 

not only in the territories but within the member states as well. 
Citizens of each state were entitled to “the right of transit and 
sojourn in any State of this Confederacy, with their slaves and other 
property; and the right of property in said slaves shall not be thereby 
9126 


impaired.’ Finally, the fugitive-slave clause was enlarged to 


cover slaves “lawfully carried into” another state, as well as those 


escaping to it.’** No law of any state, according to the new pro- 


vision, could work the emancipation of a foreign-owned slave 
found upon its soil, no matter how the slave had come there. 
One element of state sovereignty theoretically remained. A 
state was not forbidden to abolish slavery. It is difficult to say, 
however, exactly what the abolition of slavery by a single state 
could have actually meant, in the context of the Confederate Con- 
stitution. No time limit was specified in connection with the right 
of transit and sojourn. Any Confederate statute that prescribed 
the duration of a slaveowner’s sojourn with his slaves in a state 
that had “abolished” slavery would undoubtedy run afoul of the 
provision forbidding any law “impairing the right of property in 
negro slaves.” At the same time, a state statute that gave freedom 
to slaves who had been kept within its limits longer than a specified 


Art. I, sec. 9, clause 4. 

Art. IV, sec. 2, clause 1. 

Art. IV, sec. 2, clause 3. Jefferson Davis embodied all these pro- 
visions in a proposal to amend the Constitution of the United States, which 
he presented to the Senate on Dec. 24, 1860: “Resolved, That it shall be 
declared, by amendment of the Constitution, that property in slaves, recog- 
nized as such by the local law of any of the States of the Union, shall 
stand on the same footing in all constitutional and Federal relations as 
any other species of property so recognized; and, like other property, shall 
not be subject to be divested or impaired by the local law of any other 
State, either in escape thereto, or of transit or sojourn of the owner therein; 
and in no case whatever shall such property be subject to be divested or 
impaired by any legislative act of the United States, or of any of the Terri- 
tories thereof.” Globe, 36 Cong., 2 Sess., 190. Less than a month later 
Davis vacated his seat after announcing the secession of his state, Missis- 


sippi. Jbid., 487 (Jan. 21, 1861). 
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time would certainly violate the Constitution, which forbade a 
state to discharge from service or labor a slave “lawfully carried 
into” it. Presumably a state might forbid its own citizens to pos- 
sess slaves, but it could do little else. The state could not consti- 
tutionally exclude slaves or compel foreign slaveowners to remove 
or emancipate them. And it could hardly regulate the use to which 
such imported slaves might be put without transgressing one or 
another of the injunctions of the Confederate Constitution. 
Slavery was no longer a local institution, the Confederate 
Constitution made it a national one. With respect to slavery the 
Confederacy was a unitary, consolidated, national state, denying 
to each of its allegedly sovereign members any sort of local autonomy 
with respect to this particular one among its domestic institutions. 


Concluding Reflections 


In the long aftermath of the Civil War, leaders of the former 
Confederacy built up an elaborate apologia explaining what they 
had been about. Central to their thesis was the assertion that the 
South had contended, single-mindedly and consistently, for one 
basic constitutional philosophy — the philosophy that opposed 
centralization and exalted local self-government. Writing in 1868, 
Alexander H. Stephens of Georgia, Vice-President of the Confeder- 
ate States, declared that “this whole subject of Slavery, so-called, 
in any and every view of it, was, to the Seceding States, but a drop 
in the ocean compared with . . . other considerations.”*** These 
were, in the highest and purest sense, constitutional considerations. 
The war, he maintained, resulted from the prolonged resistance of 
the South to “the assumption on the part of the Federal authorities, 
that the people of the several States were . . . citizens of the 
United States, and owed allegiance to the Federal Government, as 
the absolute Sovereign power over the whole country, consolidated 
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into one Nation. 

A Lost Cause must have its myths. But before myths became 
necessary — before the cause became a lost one — Alexander H. 
Stephens saw just as clearly, and stated just as openly, as any other 
southern leader, the question at issue. On March 21, 1861, six 


Stephens, Constitutional View of the Late War between the States, 


Tbid., 29. 
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weeks after his election to the second highest post in the new Con- 
federate government, Stephens delivered at Savannah what was 
thereafter known as his ‘“‘corner-stone speech.” Eulogizing the 
frame of government just erected, he said: 


The new constitution has put at rest, forever, all the agitating questions 
relating to our peculiar institution — African slavery as it exists amongst 
us — the proper status of the negro in our form of civilization. This 
was the immediate cause of the late rupture and present revolution. 


Explicitly repudiating the antislavery sentiments of Thomas Jeffer- 
son, Stephens continued: 


The prevailing ideas entertained by him and most of the leading states- 
men at the time of the formation of the old constitution, were that 
the enslavement of the African was . . . wrong in principle, socially, 
morally, and politically. . . . This was an error. 

Our new government is founded upon exactly the opposite idea; its 
foundations are laid, its corner-stone rests upon the great truth, that 
the negro is not equal to the white man; that slavery — subordination 
to the superior race — is his natural and normal condition. 

This, our new government, is the first, in the history of the world, 
based upon this great physical, philosophical, and moral truth.'*® 


Alexander H. Stephens was speaking, in 1861, with complete 


understanding and complete accuracy. The drafters of the Con- 
federate Constitution had added to the document they inherited 
only such provisions as they deemed essential for securing to them- 
selves and their posterity the blessings they had given up hope of 
securing within the old Union. What these blessings were sup- 
posed to be, the Confederate Constitution made crystal clear. Its 
people were to enjoy the privilege of living — to use Stephens’s 
carefully chosen words — under a government, the first in the history 
of the world, whose foundations were laid, whose cornerstone rested, 
upon the great philosophical and moral truth that the enslavement 
of one part of the human race is not a wrong but the opposite of 
a wrong — that slavery is the natural and normal condition of the 
colored races of the world. To build this principle into the very 

130. Corner-Stone Speech, March 21, 1861, reprinted in Henry Cleve- 
land, Alexander H. Stephens, in Public and Private: With Letters and 
Speeches (Philadelphia, 1866), 721. Stephens gave excerpts from this speech 
in his Constitutional View, II: 85-86, 521-24, but did not include the 
passages quoted here. 
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fabric of a new government was the purpose of the Confederate 
Constitution. ‘To build it into the fabric of the old government 
had been the purpose of the constitutional theorists who elaborated 
the doctrine of state sovereignty before 1860. 

State sovereignty, as I have already said, was a doctrine of power, 
not a doctrine of rights. Any contention that it operated to safe- 
guard the rights of minorities is utterly specious.’** What the theory 
did attempt to safeguard was the power of a regional elite, which 
happened to find itself a minority in the nation as a whole. And 
the power that was to be sustained included the power to domineer 
over all minorities within the ambit of authority and influence of 
this privileged group or class. By employing the high language 
of sovereignty, moreover, they were demanding a power that would 
be absolute, unquestioned, and uncontrolled. 

State sovereignty was a theory designed not to protect but to over- 
ride individual rights. This was the character of the doctrine during 
the crisis of 1846-1860, when its obvious purpose was to perpetuate a 
system that kept human beings in bondage, thus denying them the 
elementary right of freedom. This is the character of the refur- 
bished doctrine today, when its obvious purpose is to perpetuate a 
system of racial segregation that denies to men and women of color 


the right to that “equal protection of the laws” which the Consti- 
tution of the United States explicitly guarantees. 


131. The most respectable statement of this curious, but widely ac- 
cepted, interpretation is by Jesse T. Carpenter. Writing in 1930, he said: 
“No problem is more pressing in governments of the people and by the 
people than the problem of minorities. If in a democracy political power 
resides in numbers, what rights, if any, has a minority to impose restraints 
upon the will of a numerical majority?” No one can deny the profound 
importance of the question, but one can well doubt Carpenter’s assumption 
that a relevant answer can be found by conceiving “of the Old South as 
a sectional minority consciously striving for seventy odd years to evolve 
an adequate philosophy of protection to its interests in the American 
Union.” His conclusion can only be described as fantastic: “Here in the 
first great experiment in democracy is found the first thorough treatment 
of democracy’s greatest problem: the relation of numerical majority rule 
to effective minority protection.” Carpenter, The South as a Conscious 
Minority, 1789-1861 (New York, 1930), 3. 





HAMILTON GARDNER 


The Nauvoo Legion, 1840-1845 — 


A Unique Military Organization 





Although he was a resident of Cambridge, Massachusetts, for 
several years before his death on January 30, Hamilton Gardner 
was born in Utah and served in both houses of the state legislature 
there — he was president of the senate in 1928-1929. He practiced 
law in Salt Lake City and taught in the University of Utah Law 
School. He was a veteran of World Wars I and II and the author 
of numerous articles on military history. His interest in the 
Nauvoo Legion began as a result of many years of work on a 
history of the Utah Territorial Militia. 


BY THE SPRING of 1839 the Mormons who had been driven 
out of the state of Missouri had, for the most part, taken refuge 
in Illinois, where the people extended them a sympathetic welcome. 
The center of their new home was the small town of Commerce 
on the east bank of the Mississippi in Hancock County. The name 
of the post office there was changed to Nauvoo on April 21, 1840, 
and soon thereafter the citizens petitioned the Illinois legislature 
for a municipal charter. By an act approved December 16, 1840, 
by Governor Thomas Carlin, the legislature, of which Abraham 
Lincoln was a member, granted the city of Nauvoo a charter con- 
taining some unusually liberal provisions. It was made effective 
as of the first Monday in February, 1841. 

One section of that charter authorized the formation of a local 
militia to be called the Nauvoo Legion. Since the adoption of the 
Constitution of the United States in 1789 the militia of the states 
and territories has been governed by law. In no sense has it func- 


tioned sui generis. As early as the Second Congress the militia pro- 
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visions of the Constitution’ were implemented by an act approved 
by President George Washington, May 8, 1792.” That act served 
as the basic charter of the American militia and remained in 
force and effect without substantial amendment until shortly after 
the turn of the twentieth century. It provided for the enrollment 
of “each and every free able-bodied white male citizen . . . of the 
age of eighteen years, and under the age of forty-five years,’ and 
required that each man furnish his own arms, ammunition, and 
equipment. The militia was to “be arranged into divisions, brigades, 
regiments, battalions and companies, as the legislature of each state 
shall direct” -—— a division to be commanded by a major general, 
a brigade by a brigadier general, a regiment by a lieutenant colonel 
(later amended to colonel), a battalion by a major, and a company 
by a captain. No provision was made for a higher rank than 


major general. The law also prescribed the office of state adjutant 


general, appointed by the governor of each state, to whom a yearly 


strength return was to be submitted. 
When Illinois became a state on December 3, 1818, its militia or- 
ganization was governed by Article V of the state constitution: 


Sec. 1. The militia of the State of Illinois shall consist of all free 
male ablebodied persons, negroes, mulattoes and Indians excepted, 
resident of the State, between the ages of eighteen and forty-five years, 
except such persens as now are, or hereafter may be exempted by the 
laws of the United States or of this State, and shall be armed, equipped, 
and trained as the General Assembly may provide by law. 

Src. 2. No person or persons, conscientiously scrupulous of bearing 
arms shall be compelled to do militia duty in time of peace, provided 
such person or persons shall pay an equivalent for such exemption. 

Sec. 3. Company, battalion and regimental officers, staff officers 
excepted, shall be elected by the persons composing their several com- 
panies, battalions and regiments. 

Sec. 4. Brigadier and Major Generals shall be elected by the officers 
of their brigades and divisions respectively. 

Sec. 5. All militia officers shall be commissioned by the Governor, 
and may hold their commissions during good behavior, or until they 
arrive at the age of sixty years. 

Sec. 6. The militia shall, in all cases, except treason, felony or 

1. Art. I, sec. 8; Art. II, sec. 2; and the Second Amendment. 
2. U.S. Statutes at Large, 1: 271-74 (chap. 33). 
182 





HAMILTON GARDNER 
breach of the peace, be privileged from arrest during their attendance 
at musters and elections of officers, and in going to and returning from 
the same.* 

That constitutional provision was still in effect, without change, 
in 1840. Most of the militia statutes then in force can be found 
in the Militia Code of 1833. The code was amended in 1837, 
1839, and 1843 and recodified in the Revised Statutes of 1845 with- 
out substantive change.° 

The 1845 code also closely followed the 1792 act of Congress. 
As to universal military obligation, it provided, “All free white male 
inhabitants, resident in this State, who are or shall be of the age of 
eighteen, and under the age of forty-five years . . . shall severally 
and respectively be enrolled in the militia . . . and every such per- 
son... shall . . . provide himself with a good musket, fuzee or 
rifle. . . . The field officers . . . shall be armed with a sword and 
pair of pistols, and the company officers with a sword” (Section 1). 

Section 2 provided for the organization of the militia in divisions, 
brigades, regiments, battalions, and companies, according to coun- 
ties, with Hancock County in the Third Brigade of the Fifth Divi- 
sion. Section 3 set out the officers for the militia, with a major 
general to head a division; a brigadier general, a brigade; and a 
colonel, a regiment. It contained no authorization for rank higher 
than major general and limited the number of staff officers al- 
lowed. A state adjutant general was to be appointed by the gov- 
ernor (Section 4), and his duties were prescribed in Section 65. 
Regimental, battalion, and company officers were to be elected 
by their enrolled enlisted men, and general officers by their com- 
missioned subordinates. Exact rules for conducting the elections 


were enumerated in Sections 7, 11-14, 21, 75-76. An annual muster 


was required for each regiment in September (Section 25), and 


for each battalion and company in April (Sections 26 and 27), in 
addition to “drill musters” (Section 31). 
Courts of inquiry and courts-martial were set up for the purpose 
3. Published as part of Revised Statutes, 1845 (Springfield, 1845), 36. 
4. The Illinois Militia Code of 1833 was printed separately and not 
included in the Revised Statutes of that year. 
5. Chap. LXX, pp. 355-78, deals with the Illinois military forces in 
eighty-five sections. 
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of investigating and trying military derelictions (Sections 37-42), 
and fines for nonattendance and other offenses were stated (Sec- 
tion 32). Provision was made for inducting the militia into state 
service at the call of the governor (Sections 43-50, 52). The au- 
thorized uniform of militia officers was to conform to that of the 
regular army (Section 55). Certain independent companies and 
separate battalions might be formed (Sections 8-10, 83) and adopt 
a constitution and bylaws (Sections 76-84). 

Such were the federal and state constitutional and statutory foun- 
dations of the Nauvoo Legion, which was authorized in Section 25 
of the Nauvoo city charter, granted by the Twelfth Illinois Gen- 
eral Assembly: 

Sec. 25. The city council may organize the inhabitants of said 
city subject to military duty into a body of independent military men, 
to be called the “Nauvoo Legion,” the court martial of which shall 
be composed of the commissioned officers of said legion, and constitute 
the law making department, with full powers and authority to make, 
ordain, establish and execute all such laws and ordinances as may be 
considered necessary for the benefit, government, and regulation of 
said legion: Provided, Said court martial shall pass no law or act 
repugnant to, or inconsistent with the Constitution of the United 
States, or of this State, and, Provided, also, That the officers of the 
legion shall be commissioned by the Governor of the State. The said 
legion shall perform the same amount of military duty as is now, or 
may be hereafter required of the regular militia of the State, and shall 
be at the disposal of the mayor in executing the laws and ordinances 
of the city corporation, and the laws of the State, and at the disposal 
of the Governor for the public defense, and the execution of the laws 
of the State, or of the United States, and shall be entitled to their 
proportion of the public arms, and, Provided, also, That said legion 
shall be exempt from all other military duty.* 


Apparent at once to the military student is the incongruity of 


the provision that made the commissioned officers into a body with 
extensive law-making powers and called, inexactly, the “court 
martial.” In the American Army a court-martial has always been 

6. Laws of Illinois, 1840-1841, p. 57. The entire charter is also set 
forth in History of the Church of Jesus Christ of Latter-day Saints (B. H. 
Roberts, ed., Salt Lake City, 1902-1912), IV: 239-46. The volumes that 
deal with Period I of the history are based on the journal of Joseph Smith. 
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a judicial entity, functioning only (1) to hear the cases of military 
personnel accused of violating the Articles of War, (2) to deter- 
mine innocence or guilt, and (3) to fix the prescribed sentence. 
It possesses and exercises no legislative duties whatsoever. Neither 
does an army court-martial perform any executive functions; that 
remains an attribute of command. A further departure from cus- 
tomary militia practice was the grant of authority to the mayor 
to call out the Legion to enforce city laws. (The later exercise of 
this prerogative proved to be one of the direct causes for the sup- 


pression of the Legion.) In considering the peculiar nature of these 


provisions, it must not be forgotten that they were approved by 
the Illinois legislature. 
The Nauvoo City Council implemented this legislative grant 


of power in an ordinance passed February 8, 1841: 


Sec. 1. Be it ordained by the City Council of the City of Nauvoo, 
that the inhabitants of the City of Nauvoo, and such citizens of Han- 
cock county as may unite by voluntary enrollment, be, and they are 
hereby organized into a body of independent military men, to be called 
the “Nauvoo Legion,” as contemplated in the 25th section of “An 
Act to incorporate the City of Nauvoo,” approved December 16, 1840. 

Sec. 2. The Legion shall be, and is hereby divided into two 
cohorts; the horse troops to constitute the first cohort, and the foot 
troops to constitute the second cohort. 

Sec. 3. The general officers of the Legion shall consist of a 
lieutenant-general, as the chief commanding and reviewing officer, 
and president of the court martial and Legion; a major-general, as 
the second in command in the Legion, the secretary of the court 
martial and Legion, and adjutant and inspector-general; a brigadier- 
general, as the commander of the first cohort; and a brigadier-general, 
as commander of the second cohort. 

Sec. 4. The staff of the lieutenant-general shall consist of two 
principal aids-de-camp, with the rank of colonels of cavalry; and a 
guard of twelve aids-de-camp, with the rank of captain of infantry; 
and a drill officer, with the rank of colonel of dragoons, who shall 
likewise be the chief officer of the guard. 

Sec. 5. The staff of the major-general shall consist of an adjutant, 
a surgeon-in-chief, a cornet, a quarter-master, a paymaster, a com- 
missary, and a chaplain, with the rank of colonels of infantry; a sur- 
geon for each cohort, a quarter-master-sergeant, sergeant-major, and 


185 





THE NAUVOO LEGION 


chief musician, with the rank of captains of light infantry, and two 
musicians, with the rank of captains of infantry. 

Sec. 6. The staff of each brigadier-general shall consist of one 
aid-de-camp, with the rank of lieutenant-colonel of infantry, provided 
that the said brigadiers shall have access to the staff of the major- 
general, when not otherwise in service. 

Sec. 7. No officer shall hereafter be elected by the various com- 
panies of the Legion, except upon the nomination of the court-martial ; 
and it is hereby made the duty of the court-martial to nominate at 
least two candidates for each vacant office, whenever such vacancies 
occur. 

Sec. 8. The court-martial shall fill and supply all offices ranking 
between captains and brigadier-generals by granting brevet commis- 
sions to the most worthy company officers of the line, who shall there- 
after take rank, and command according to the date of their brevets, 
provided that their original place in the line shall not thereby be 
vacated. 

Sec. 9. The court-martial, consisting of all the military officers, 
commissioned or entitled to commissions, within the limits of the city 
corporations, shall meet at the office of Joseph Smith, on Thursday, 
the 4th day of February, 1841, at 10 o'clock a.m.; and then and there 
proceed to elect the general officers of the Legion, as contemplated in 
the grd section of this ordinance. 

Sec. 10. The court-martial shall adopt for the Legion, as nearly 
as may be, and so far as applicable, the discipline, drill, uniform, rules, 
and regulations of the United States army. 

Passed February 8, 1841. 
John C. Bennett, Mayor. 
James Sloan, Recorder.’ 


Responsibility for this ordinance rested, of course, with the mu- 
nicipal council and not with the state legislature. 

Even though the last paragraph asserted that the Legion should 
conform to the “discipline, drill, uniform, rules, and regulations 
of the United States army,” it contained several military anomalies. 
The most unorthodox provision was the elaboration of the court- 
martial system. Not only was the court-martial authorized to 
enact military laws and regulations, as originally provided, but 


it was now empowered to nominate officers for original commis- 


sions and promotions. Unquestionably, this method of electing 


Ibid., 1V: 293-94. 


/- 
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officers represented a departure from the procedure practiced 
universally in the militia of the states and territories. Whether it 
actually violated the United States Act of 1792, the Constitution of 
Illinois, and the Illinois Militia Code is a legal question not of 
particular importance here, because it was accepted by the state 
militia authorities. 

Although Sections 8 to 10 and 83 of the Militia Code authorized 
the formation of independent companies and separate battalions, 
and Sections 76 to 84 empowered those units to adopt constitu- 
tions and bylaws for their “regulation and government,” the city 
militia ordinance contemplated a military setup vastly larger than 
a company or battalion. As a matter of practical fact, no such thing 
as an independent unit has ever existed in the armed forces of the 
United States, whether of civilian militia or of the professional army. 
Each body is a component part of an over-all organization, sub- 
ject to command and discipline in accordance with federal and 
state constitutions and laws. (This very independence later proved 
to be one of the factors which brought about the undoing of the 
Legion. ) 

The nomenclature was in some respects also unique. Ancient 
Rome first used the term “legion,” applying it to a body of ‘about 
ten thousand soldiers. A “cohort” was one-tenth of a legion. Major 
General Henry Knox, secretary of war in the Cabinet of President 
Washington, directed on December 27, 1792, that both the army 
and the militia be divided into legions and sub-legions, but the plan 
was never installed in the militia and had only indifferent success 
with the regulars. It was discarded officially May 30, 1796.° 
“Cohort” was never used. Just why these titles were adopted in 
Nauvoo does not appear. Similarly, the special staff function of 
“drill officer’ has never been known in the United States Army, 
since all officers in command of units, large or small, are pre- 
sumed to be qualified to drill and train them. 

The ordinance specified that the commander of the Legion 
was to hold the exalted rank of lieutenant general. Since the city 


charter granted by the legislature was silent on that point, it 


8. William Addleman Ganoe, The History of the United States Army 
(New York and London, 1942), 99-103. 
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became a subject of bitter dispute later. Except for George Wash- 
ington no officer in the United States Army, either regular or 
militia, had held the permanent lineal rank of lieutenant general 
up to that time.” In 1847 Winfield Scott received the honorary 
rank of brevet lieutenant general for his service in the Mexican 
War," but he did not acquire higher command functions, for in 


the line he remained a major general. In the Civil War it required 
a special act of Congress to promote Ulysses S. Grant to the per- 


manent rank of lieutenant general."* The Act of 1792 provided 
for no rank beyond major general. The highest rank mentioned in 
the Illinois Constitution and statutes was that of major general, 
in command of a division. The matter may be considered aca- 
demic, however, because Illinois Adjutant General Moses K. Ander- 
son recommended that Joseph Smith be appointed a lieutenant 
general; Secretary of State Lyman Trumbull issued the commis- 
sion; and Governor Thomas Carlin signed it. Just why all this 
was done still remains unexplained. 

The original city militia ordinance did not mention age limits 
for military obligation in Nauvoo, but the question was clarified 
on February 20, 1841, when the court-martial adopted a resolu- 
tion fixing the usual limits of eighteen and forty-five years. This 
same enactment set up a scale of fines for nonattendance at mus- 
ters and ceremonies.” 

The organization of a military force usually starts with lower 
echelons and proceeds upward; this method seems to have been 
followed in the early stages of the Nauvoo Legion. ‘The Legion 

g. It is a matter of almost universal knowledge that on June 15, 1775, 
the Continental Congress designated George Washington as commander in 
chief of the American Revolutionary Army with the rank of general. What 
is less well known is that President John Adams, on July 3, 1798, com- 
missioned Washington a lieutenant general in the United States Army. The 
First President held this rank until he died Dec. 14, 1799. Francis B. Heit- 
man, Historical Register and Dictionary of the United States Army from 
Its Organization September 29, 1789, to March 2, 1903 (Washington, 1903), 
I: 1004-7. 

10. Ibid., 870. 

11. The act was approved Feb. 29, 1864; Personal Memoirs of U. S. 
Grant (New York, 1885-1886), II: 114-15; U. S. Statutes at Large, XIII: 


History of the Church, IV: 300. 











THOMAS CARLIN, 
GOVRANOR OF BEE STATE oF taatwors, 
Ze All te Whom Presents shall come—Grecting : 

KNOW YE, That 24/2. 2%~-7<" having been duly elected to the office of F276. +, 

of the. Regiment of the Militia of the State of Minois, I, THOMAS CARLIN, Governor 

| of aid Weate, for. and on behalf of, the People of said State, do commission him A tun. 6: Satie 

|. of said Regiment, to take rank from the ff dayot Sica, I84/. 
[POR e Ee duties of said office, by doing and performing | 

| all manner of things thereunto belonging; and I do strictly require all officers and soldiers under his | 
| command to be obedient to his orders; and he is to obey such orders and directions ax he shall receive 
| from time to time, from the Commander-in-Chief, or his superior officer. 

IN TESTIMONY WHEREOP, I have hereunto set my hand, and caused the 
Great Seal of State to be hereunto affixed. Done at Springfield, this ~~ day! 
of Aare dim the year of our Lord one thousand eight hundred and forty. =< 
and of the Independence of the United States, the sixty. 4-77 
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Courtesy A. William Lund, assistant church historian, Church of 
Jesus Christ of Latter-day Saints, Salt Lake City 


Joseph Smith’s commisston as lieutenant general of the Nauvoo Legion, 
dated February 5, 1841, and signed by Governor Thomas Carlin and Secre- 
tary of State Lyman Trumbull. 


at its organization,” Joseph Smith stated, “was composed of six 
companies.’’** 

The official records of commissions issued to Illinois Militia offi- 
cers were maintained in the office of the state adjutant general and 
are now in the Illinois State Archives. Although they are not 
complete for the period 1840 to 1845, rosters containing data on 
almost one thousand officers, including those of the Nauvoo Legion, 
were made available for this study.’* Unfortunately, the muster 

13. Ibid., 296. 

14. I am greatly obliged to Miss Margaret C. Norton, former assistant 
state archivist of Illinois, who very courteously furnished a microfilm of these 
returns to me. Excerpts from the original records of the adjutant general 
will be cited hereafter as Ill. AGO. 
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rolls and returns showing the names and numbers of noncommis- 
sioned officers and privates have not been preserved. 

One of the earliest rosters of officers in the original Legion 


companies and battalions was dated “Springfield March 23rd 


1841” and certified as correct by Adjutant General Anderson.” 
The list contains the names and ranks of seventy-six officers, many 
of whom subsequently became important figures in Utah history. 
At least five were members of the Mormon Battalion in the Mexi- 
can War."® 

The high command of the Nauvoo Legion was activated Thurs- 
day, February 4, 1841, at “a court-martial, composed of the com- 
missioned officers of the state of Illinois, within the city of Nauvoo, 
assembled at the office of Joseph Smith.” One lieutenant general, 
one major general, and two brigadier generals, all church leaders, 
were elected “by unanimous vote of the court-martial.’ Joseph 
Smith was chosen lieutenant general; John C. Bennett, major 
general; and Wilson Law and Don Carlos Smith, brigadiers.'* 

With a nucleus of four companies each, regimental organizations 
were effected May 1 and July 3. The following officers were 
elected: 


First Conort. First Regiment—George Miller, colonel; Stephen 
Markham, lieutenant colonel; William Wightman, major. Second 
Regiment—George Coulson, colonel; Josiah Ells, lieutenant colonel; 
Hyrum Kimball, major. 

Seconp Conort. First Regiment—Charles C. Rich, colonel; Titus 
Billings, lieutenant colonel; John Scott, major. Second Regiment— 
Francis M. Higbee, colonel; Nelson Higgins, lieutenant colonel; Aaron 


5. Ill. AGO. 

16. For a brief history and bibliography of the Mormon Battalion, see 
the “Report of Lieut. Col. P. St. George Cooke of His March from Santa 
Fe, New Mexico, to San Diego, Upper California,’ Utah Historical Quarterly, 
XXII (Jan., 1954): 15 ff., edited and annotated by Hamilton Gardner. 
This is a reprint from House Executive Document 41, 30 Cong., 1 Sess., 
551-63. 

17. The details are set forth in the journal of Joseph Smith; History of 
the Church, IV: 295-96. 

18. The commissions for Law and the two Smiths are listed on a March 
10 roster certified by Adjutant General Anderson and filed March 20, 1841; 
Bennett’s commission was recorded on a roster dated Feb. 16 and filed June 
14. All the commissions were effective as of Feb. 5. Ill. AGO. 
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H. Golden, major. Third Regiment—Samuel Bent, colonel; George 
Morey, lieutenant colonel; William Niswanger, major.‘ 

As far as known, the Legion held its first parade and review on 
Tuesday, April 6.*° Later in the year similar ceremonies were con- 
ducted by the commanding general, but no muster rolls or strength 
returns of these assemblies are now in the adjutant general’s files. 

On August 10 Legion headquarters issued a general order report- 
ing the death of Brigadier General Don Carlos Smith, youngest 
brother of Joseph Smith. The younger Smith had headed the Sec- 
ond Cohort, whose commissioned officers elected Charles C. Rich 
to fill the vacancy caused by his death.” 

Other Legion officers elected about the time Smith died are 
named in an unsigned letter to the adjutant general, dated August 
10, 1841. Among them were “Sidney Rigdon, Judge Advocate of 
the Nauvoo Legion’; “Samuel Hix, Armour-bearer to the Major 
General of the Nauvoo Legion”; “Brigham Young, H. C. Kimball, 
P. P. Pratt, Orson Pratt, Orson Hyde, John E. Page, Assistant 
Chaplains of the 1st Cohort’; and “John Taylor, W. Woodruff, 
W. Smith, W. Richards, G. A. Smith, & W. Marks. . . Assistant 
Chaplains, 2 Cohort.’ Eleven of these twelve chaplains were mem- 
bers of the Quorum of Twelve Apostles of the Latter-day Saints 
church; Marks, though a high church official, was not an Apostle.” 

The last list of commissions in the file of the adjutant general 
for 1841 contains the names of Wilson Law, Hyrum Smith, William 
Law, George Miller, A. P. Rockwood, Lyman Wight, and George 
Robinson — all brevet major generals.** Others on the roster were 
Edward Hunter (later of the Mormon Battalion), designated 
“Herald and Armor Bearer to Lieut Gen,” and John Taylor, judge 
advocate.”* 

Such were the beginnings of the Nauvoo Legion of Illinois. 
As of September 11, 1841, its strength was 1,490 men.” 

History of the Church, IV: 353, 382. 
Ibid., 326, 382. 

Ibid., 400, 414. 

Ill. AGO, “filed October 16, 1841.” 
Ill. AGO, “filed Dec. 14, 1841.” 


Ibid. 
History of the Church, IV: 415. 
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During 1842 the citizens of Nauvoo continued to expand their 
militia; by May 7 the Legion had twenty-six companies and “about 


926 


two thousand trooops.”** On that date Lieutenant General Smith 
held a parade and review in honor of distinguished visitors, includ- 
ing Judge Stephen A. Douglas. Shortly thereafter, Major General 
John C. Bennett was excommunicated from the church, ousted 
from the civil office of mayor of Nauvoo, and shorn of his military 
rank. Wilson Law was elected major general in his place, to rank 
from August 13. The report to the adjutant general of Law’s 
election was made on August 17 by James Sloan, “War Secretary” 
of the Legion.” 

The files of the adjutant general’s office contain numerous other 
1842 rosters of officers elected and commissioned. A June 16 roster 
included Sloan as “War Secretary to the Major General”; “James 


Brown [subsequently captain, Company C, Mormon Battalion], 


Lieutenant Colonel 4 Regiment, 2 Cohort’; “William Pitt [an 
early band leader in Utah], Musician to the Nauvoo Legion”; and 
“Charles C. Rich, Brevet Major General June 3, 1842.°°° Com- 
missions were also issued that month to “George Cooke — Surgeon 
General of the Nauvoo Legion — with the titlke Major General” 
and “Hiram Kimball Major General.’’*” 

The year 1843 witnessed still further growth of the Legion. On 
April 24 War Secretary Sloan sent the adjutant general a list that 
contained the name of Nelson Higgins (later captain of Company D 
in the Mormon Battalion), who was to be commissioned ‘Colonel, 
2 Regiment, 2 Cohort — from July goth 1843”; and on May 6 
Hosea Stout, an early attorney general of Utah Territory, became 
colonel of the Fifth Regiment, Second Cohort.*° 

Late in the year, in view of impending trouble, Joseph Smith, 
as mayor of Nauvoo, instructed Major General Law to hold nec- 
essary portions of the Legion in readiness “to compel obedience to 
the ordinances of said city and secure the peace of the citizens.”””’ 


Thid., V: 3. 

Ill. AGO. 

Ill. AGO, June 6, 1842. 

Adjutant General to the Secretary of State, June 20, 1842, in Ill. AGO. 
Il. AGO. 

History of the Church, VI: 104. 
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The instructions were repeated in substance on December 18, 1843.°° 

It is virtually impossible, because of a lack of relevant data, to 
rate the Nauvoo Legion as a military unit with respect to efficiency, 
discipline, equipment, armament, uniforms, and readiness for field 
service. The remaining records of the state adjutant general sup- 
ply no information as to the number and nature of drills and mus- 
ters or as to maneuvers — if any. Nor is anything known of the 
state of discipline in the Legion. In general, discipline in the militia 
of the United States at this period was not conspicuous for its 
effectiveness. Yet it is a reasonable assumption that the require- 
ment of strict obedience to leadership in the church hierarchy prob- 
ably manifested itself also in the Legion. 

As to the state of training, any conclusions must remain highly 
speculative. In 1843 Nauvoo still stood on the edge of the western 
frontier. It might be inferred, therefore, that the native-born Ameri- 
cans, who almost exclusively constituted the membership of the 
Legion, knew how to shoot and had some skill in horsemanship. 
If the Legion had taken to the field for extended service, it would 
no doubt have stood out as a notable exception to the militia of the 
time. 

No reliable facts are available about the auxiliary services of 
the Legion — supply, ordnance, or medical care. The Illinois 
Militia Code required uniforms similar to those of the regular 
forces. Whether the Legion wore uniforms at its parades and 
reviews is unknown, and the age of photography was not suffi- 
ciently advanced to leave any evidence on the point. If the Legion 
behaved in accordance with the practice of contemporaneous militia 
bodies, however, the high-ranking officers probably appeared in 
colorful and flamboyant dress, while the enlisted men made shift 
with such homemade accouterments and clothing as they could 
piece together. For the most part the militiamen supplied their 


own weapons; yet the War Department and the state of Illinois 


did furnish some armament. Governor Thomas Ford stated that 

“the Legion had been furnished with three pieces of cannon and 

about two hundred and fifty stand of small arms; which popular 
32. Ibid., 120. 
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rumor increased to the number of thirty pieces of cannon and five 
or six thousand stand of muskets.’’*" 

In one characteristic, however, the fully developed Nauvoo 


Legion stood out as unique among American militia organizations: 


the large proportion of generals to privates. Although the Illinois 


Militia Code provided for only six major generals (to command the 
state’s six divisions), the Legion had at least thirteen officers of 
that lofty rank and an even greater number of brigadiers. One 
of Utah’s most distinguished soldiers, Brigadier General Richard 
W. Young, declared that “the Nauvoo Legion was a very top 
heavy corps. The staffs of the general officers were unusually 
large and somewhat fantastic.””** 

The troubles of the Mormon people erupted with violence in 
1844. This study is not concerned with these difficulties except as 
the Nauvoo Legion was involved. 

With the influx of new converts Nauvoo had experienced a 
phenomenally rapid growth. It now claimed to be the largest city 
in Illinois, with a population of at least 12,000 and perhaps as 
high as 20,000. The Legion had mushroomed in proportion, attain- 
ing an estimated 5,000 members. The non-Mormon citizens in 
the surrounding area looked with some apprehension at the Mor- 
mons’ independent armed body, which Governor Ford called “a 
military force at their own command.” 

Not only was persecution raging from without, but serious defec- 
tions were occurring within the church itself. Already John C. 
Bennett and Sidney Rigdon had apostasized. ‘They were soon fol- 
lowed by Wilson and William Law, the former being the Legion's 


33. Thomas Ford, History of Illinois, from Its Commencement as a State 
in 1818 to 1847 (Chicago and New York, 1854), 268. 

34. Richard W. Young, “The Nauvoo Legion,’ The Contributor, IX 
(1888-1889): 42. This was an official publication of the church, later 
suspended. General Young’s articles dealt primarily with the Indian cam- 
paigns in early Utah. A grandson of Brigham Young’s, he was graduated 
from West Point, class of 1882, and from Columbia Law School. Upon re- 
tirement in 1889 he practiced law in Salt Lake City but returned to active 
duty during the Spanish-American War, serving in the Philippines with the 
Utah Volunteer Batteries. Again during World War I he became colonel 
and brigadier general, Fortieth Division, in France. He died in 1920. 

35. Ford, History of Illinois, 265. On the population of Nauvoo, see the 
Dictionary of American History (New York, 1940), IV: 68. 


194 





HAMILTON GARDNER 


ranking major general. Soon thereafter, with several members of 
the Higbee and Foster families, the Laws started a newspaper called 
the Nauvoo Expositor. The city council regarded the first and only 
edition of June 7 as so scurrilous that on June ro it declared the 
paper a public nuisance and authorized the mayor to have it 
abated. He directed the city marshal to destroy the Expositor 
press and ordered Jonathan Dunham, acting major general, to 
use the Nauvoo Legion in assisting the marshal, “if called upon 


36 


to do so.”*’ By eight o'clock that night the marshal reported back 
to the mayor that he had destroyed the newspaper’s press and 
equipment. 

So far as the Legion was concerned, this event marked the begin- 
ning of the end. Anti-Mormons accused it of being the instru- 
mentality used to suppress the Expositor. According to Governor 
Ford, the “rejected Mormons” went to Carthage, where they took 
out warrants against the mayor and council for riot; these officials 
were arrested but were released by the city court on a writ of 
habeas corpus. Meanwhile, the greatest excitement prevailed. The 
Nauvoo Legion was called out and the city placed under martial 
law. Finally, Governor Ford personally went to Hancock County, 
where a force of armed Illinois Militia, estimated at between 1,600 
and 1,800 men, had mobilized — but still a small number when 
compared to the Nauvoo Legion. 

From Carthage he sent word to Smith and the council that if 
they surrendered, they would be protected. Otherwise, he said, “the 
whole force of the State would be called out . . . to compel their 
submission.”** As a result, Joseph Smith and his brother Hyrum 
agreed to submit to arrest on charges of inciting a riot and went to 
Carthage, where they were incarcerated in the Hancock County 
jail. On June 27, having ordered most of the militia disbanded, 
Governor Ford went to Nauvoo, accompanied by two of the three 


Illinois Militia companies still on active duty. While he was gone, 


the prisoners at Carthage, who were under the ostensible protec- 


tion of the Carthage Grays (a local militia company), were attacked 


36. History of the Church, VI: 432 ff.; Ford, History of Illinois, 323-32. 
37. Ibid., 332-36; quotation from p. 332. See Ford’s letter to Smith in 

History of the Church, V1: 533-37. 
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by a mob of approximately two hundred armed men and Joseph 
and Hyrum Smith were killed.** 

The death of the leader of the Latter-day Saints marked the 
virtual end of the Nauvoo Legion. Only two documents concern- 
ing the unit are found in the files of the adjutant general after 
that time. The first is related to Brigham Young’s succession to the 
command of the organization: 

ADJUTANT GENERALS ()FFICE 
SPRINGFIELD Sept 23rd 1844 
Officers Names Rank Cohort Date of Rank 
Brigham Young Lieut General Nauvoo Legion 31st August 1844 
Charles C Rich Major General oe “ > Pr “ 
Jonathan Dunham _ Brigadier Gen 2 Cohort 14th Sept. 1844 
Nauvoo Legion 

I hereby certify the foregoing list of officers to be correct as ap- 

pears from election returns filed in my office 
M K Anperson Apjt GEN 
By JAMES SHEPHERD 


71 


Indorsed 1844 Militia Returns Nauvoo Legion Dec 16° 


The other is a roster listing commissions for one major and 
seventeen junior officers.*° 

The bitter feeling that now ran rampant in the Nauvoo area 
was reflected in high places in the state, and, in January, 1845, 
the Illinois legislature repealed the city charter. That action termi- 
nated the legal authority for the Legion and it became officially 
dead. 

But the Latter-day Saints did not forget their military unit in 
‘Nauvoo the Beautiful.” In 1849, three years after leaving Illinois 
for a new home in the Rocky Mountains, they formed the provi- 


sional State of Deseret and, as part of the government, created a 


comprehensive militia force, called unofficially the Nauvoo Legion. 


The title became legal in 1852 through one of the earliest statutes 


38. See George R. Gayler, “Governor Ford and the Death of Joseph and 
Hyrum Smith,” Journal of the Illinois State Historical Society, L (Winter, 
> 3QI-4I1. 
Ill. AGO, Sept. 23, 1844. 
Ill. AGO, Dec. 12, 1844. 
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Courtesy Illinois State Archives 


The Illinois Adjutant General’s certification of the election of Brigham Young 
as lieutenant general of the Nauvoo Legion. 


of the newly founded Territory of Utah. The Legion flourished 
under that name until 1870, when its activities were prohibited by 
proclamation of Territorial Governor J. Wilson Shaffer. Congress 
finally abolished the Legion in 1887, but it was revived in 1894 
as the National Guard of Utah. 





HAROLD P. SIMONSON 


Francis Grierson — A Biographical 


Sketch and Bibliography 





Harold P. Simonson, chairman of the department of English at the 
University of Puget Sound, Tacoma, Washington, has written a 
full-length biography of the musician-essayist Francis Grierson 
and has also edited Cross Currents: A Collection of Essays from 
Contemporary Magazines, published in 1959 by Harper’s. He has 
two other books scheduled for publication: Zona Gale in the “U.S. 
Authors Series” and Trio: Stories, Plays, and Poems, to be issued 
by Harper’s. He received his doctorate from Northwestern 


University in 1958. 





BURIED IN AMERICA’S literary past are some remarkable writ- 
ers who received only slight attention during their lifetimes or were 
forgotten soon after their deaths. One of these writers, Francis 
Grierson, has caught the interest of literary historians in recent 
years. When the fifth edition of his Valley of Shadows (1909) 
appeared in 1948, Edmund Wilson gave it a full-scale review in 
the New Yorker (September 18, 1948). Theodore Spencer said in 
his introduction to this edition that the book was “a minor classic,” 
and Bernard DeVoto suggested that Grierson’s unusual literary 
power justified the deletion of Spencer’s adjective. Other scholars 
(Roy P. Basler, Carl Sandburg, and Van Wyck Brooks, to name 
but three’) have been struck by the strange career of Grierson, who, 
unschooled and unannounced, made his way from a log cabin in 
Sangamon County, Illinois, to the most elite courts and literary 
circles of Europe. 

Grierson’s real name was Benjamin Henry Jesse Francis Shepard; 

1. Roy P. Basler, The Lincoln Legend (Boston, 1935), 46, 183-85; 
Carl Sandburg, Abraham Lincoln, The Prairie Years (New York, 1926), II: 
151, 155-56; Van Wyck Brooks, The Confident Years, 1885-1915 (New York, 
1952), 258, 267-70, 432, 433, and Scenes and Portraits: Memories of Child- 
hood and Youth (New York, 1954), 229-31. 
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he took his mother’s family name when he published Modern 
Mysticism in 1899. He was born on September 18, 1848, in the 
town of Birkenhead, across the Mersey River from Liverpool, Eng- 
land. Distressed by the widespread economic depression (which by 
1850 had sent nearly nineteen thousand English settlers to Illinois 
alone), his parents emigrated in 1849 and settled the saine year 
in Sangamon County. His father, Joseph Shepard, was much less 
a farmer than he appears in The Valley of Shadows. Unfamiliar 
with agriculture, unsuccessful in a horse-selling business, constantly 
troubled with sore eyes while in the country, and restless to obtain 
a government position in St. Louis, he spent only ten years in Illinois 
before moving to that city. To Emily Grierson Shepard, his moth- 
er, the Illinois prairies were lonesome and monotonous, and it 
was not until the family moved to Chicago in 1865 that she en- 
joved life in America. In several letters to her first cousin, General 
Benjamin H. Grierson of the Union Army, she complained about 
the American frontier and looked forward to returning to “civilized 


life’ in England. ‘For my part,” she wrote him from England in 


1874, “I lost so many precious years of my life wandering in the 


wilderness.”* 

For young Grierson the sojourn in Illinois was by no means un- 
happy. In later years he remembered this period as a time when 
he could “wander about amidst a sea of wild flowers.” He wrote 
in The Valley of Shadows that his cosmopolitan life in the capitals 
of Europe did not suffice “to alienate the romance and memory 
of those wonderful times.” The strain of mysticism throughout his 
writing can be traced back to his childhood on the prairies, where 
close at hand were strange nightly noises of prairie birds and ani- 
mals, and not far away the Mississippi River flowing “in one fixed 
and endless direction.” 

Young Grierson and his sister, Letitia, attended no school until 
the family moved to St. Louis when he was ten. He was, how- 
ever, aware of the political excitement also close at hand. When 
the family lived for a time in Macoupin County, near Palmyra, 


their log house served as a station in the Underground Railway. 
Francis Grierson Letters, Illinois State Historical Library, Springfield. 
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Francis Grierson this 
photograph was taken in 
London in 1902. 


Grierson’s father several times barely avoided serious trouble with 
his neighbors who were strongly touched with Southern sympathies. 
Most memorable to the boy was the last Lincoln-Douglas debate 
at Alton. In language Sandburg found so compelling, Grierson 
wrote in The Valley of Shadows that on that October day in 1858 
he remembered Lincoln as one standing “like some solitary pine 
on a lonely summit, very tall, very dark, very gaunt, and very 
rugged, his swarthy features stamped with a sad serenity.””* 

After five years in St. Louis, where he served as a page on the 
staff of General John C. Frémont, Grierson moved with his family 
first to Niagara Falls and then to Chicago. His important move 


came in 1869 when he set out alone for France, and as a skillful 


piano improvisator gained the respect of composer Francois Auber 


and many royal families in whose courts he played. During the 

next twenty years he traveled widely in both Europe and America, 

crossed the Atlantic several times, and once went to Australia. In 

1887 he began writing for San Diego’s Golden Era, a literary maga- 

zine to which Bret Harte and Mark Twain also contributed. Two 
P. 198 of the Houghton Mifflin 1909 ed. 
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volumes of Grierson’s essays, Pensées et Essais and Essays and Pen- 
Pictures, published two years later in Paris, were richly praised by 
Stéphane Mallarmé and Paul Verlaine. During the next thirty 
years he published other volumes of essays which generally showed 
him as a belated romantic, hostile toward the new movements of 
literary realism, naturalism, and philosophical determinism. 

Of all his published work, the one book receiving most notice 
was The Valley of Shadows, which consists of reminiscences about 
his early days in Illinois and Missouri. In it he pictured the ante- 
bellum days in the Midwest before industrialism and the Civil War 
had destroyed the old order. Grierson attempted to interpret the 
moods of the pioneers who saw the oncoming shadows of war 
and who puzzled over the symbolic meaning of the appearance of 
Donati’s comet in 1858: one interpretation of the comet was that 
it prophesied that one from among the people would rise to lead 
them. Grierson’s book is also about Abraham Lincoln; Roy P. 
Basler asserted in The Lincoln Legend (1935) that of the many 
interpretations of Lincoln the mystic, Grierson’s is “by far the most 
entrancing.’ 

Grierson did not give up his music when he seriously started 
writing: In his concerts abroad he had held his aristocratic, cul- 
tivated audiences enrapt as he wove his piano improvisations. 
Hearers testified that Grierson could produce the weirdest and 
most powerfully emotional music they had ever known. The reac- 
tion of the famous English publisher John Lane was typical. Lane’s 
biographer, J. Lewis May, records that Grierson played on and 
on as the twilight deepened. Finally in the gloom he improvised 
on the sinking of the Titanic. The treatment of the theme was so 


overwhelmingly impressive and had such a profound effect upon 


Lane that he postponed for a fortnight his departure for America, 


although he had arranged to sail the very next day. 

Grierson’s interests also included spiritualism. He conducted 
séances in Europe and America, using his music to set the atmos- 
phere. At the Eddy farm in Chittenden, Vermont, in 1874, he met 
the two founders of Theosophy, Madame H. P. Blavatsky and 
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Colonel Henry Steel Olcott. Later in San Diego he persuaded two 
brothers, newly converted spiritualists themselves, to build him a 
house valued at over $30,000 in which he held séances and recitals. 
Called the Villa Montezuma, the house became known as a temple 
of occultism. Still later, in Los Angeles, he lectured as a “World- 
Famous Mystic” on prophecy, vision, cosmic consciousness, and 
four-dimensional space. His last book, Psycho-Phone Messages 

1921), purports to record spirit-messages he received from illustri- 
ous men and women of the past. 

His final years in Los Angeles were spent with his faithful amanu- 
ensis for over forty years, Lawrence Waldemar Tonner, and with 
Count Michael Teliki, a refugee from Hungary and the last of a 
long family of magnates. Teliki and Tonner operated a small dry 
cleaning business, but profits were hardly sufficient to support the 
three of them plus Teliki’s mother. Grierson repeatedly pawned 
souvenirs for food. A week before his death, at the age of seventy- 
nine, he pawned a gold watch given to him by King Edward VII. 


On May 29, 1927, he gave a recital for a group of close friends. 


After his final improvisation he slumped over the keys and died. 
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Recent Acquisitions 


Of the Historical Library 





Approximately two hundred fifty 
letters and telegrams from impor- 
tant national politicians to Her- 
man Henry Kohlsaat, Chicago 
newspaper publisher, have been 
presented to the Historical Li- 
Kohlsaat’s daughter, 
Shepard of St. 


brary by 
Mrs. Roger B. 
Paul, Minnesota. 

Kohlsaat, who began his ca- 
reer as a restaurant and bakery 
owner, was active in newspaper 
publishing and Republican Party 
He called 


himself a “brutal friend” of Re- 


circles for many years. 


publican presidents, criticizing 
them when he felt it necessary. 
His correspondence, dating from 
1893 to 1924, includes letters from 
William McKinley, Theodore 
Roosevelt, William Howard Taft, 
Woodrow Wilson, Warren G. 
Harding, and Calvin Coolidge. 
Most of them request information 
or political advice. Many include 
invitations to dine at the White 
House. 

There are practically no com- 
munications from Kohlsaat, with 
one notable exception, a copy of 
a letter written to Theodore 
Roosevelt during the 1912 politi- 


cal campaign. In it Kohlsaat 


spoke as the “brutal friend” and 
told the former President why he 
could not support his candidacy 
on the Progressive ticket, adding 
that the Democratic Party’s 
chances were enhanced greatly by 
his actions. “I can’t see any pos- 
sible chance” for your success, he 
wrote. “There is a great change 
taking place throughout the Mid- 


dle 


speech. 


West since your Columbus 
There is no sympathy 
whatever with ‘the recall of ju- 
the 


term’ sentiment is strong, and the 


dicial decisions,’ ‘anti-third 
feeling that it is unfair to Taft is 
growing.” 

The letters also provide further 
insights into other important fig- 
ures of the early twentieth cen- 
tury. Men such as Mark Hanna, 
Elihu Root, and Charles 


Hughes were in frequent touch 


Evans 


with Kohlsaat and respected his 
standing in party circles. 

The only major published rec- 
ord of Kohlsaat’s role in history 
is a book titled From McKinley to 
Harding, which he wrote toward 
Many of 
the His- 


torical Library were reproduced 


the end of his career. 
the documents now in 


in that volume. 
BERNARD Wax 
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TRAGIC YEARS, 1860-1865: 


AMERICAN WAR 
By Paul M. Angle and Earl Schenck Miers. 


OF THE 


2 vols. 


New York, 1960. 


Their readers are conditioned by 
experience to expect nothing but 
the best when Paul Angle and Earl 
Miers collaborate. Tragic Years 
is no exception; in fact, it in- 
creases respect for their work. 
There has long been a need for 
a book like this — a documentary 
history of the Civil War. The 
authors have selected their ma- 
terial with great wisdom and have 
the 
into a continuous narrative. Their 


woven individual selections 
understanding of the war and its 
significance is clearly expressed in 
the Introduction: 


These two volumes tell the story 
of a profound social revolution. The 
vehicle of its birth was the bloodiest 
civil war the world had known, yet 
that war resulted from the angry act 
of headstrong men unable to agree 
why they fought. A sense of duty to 
family and home, of loyalty to tra- 
dition, of honor for principle — these 
emotions soldiers of the North and 
South shared. Through four tragic 
years of bloodletting both parts of 
the warring nation were sustained by 
the same conviction of a just cause 
in the sight of God. So passionate 
was this belief that when at last an 
exhausted South could fight no long- 
er, surrender was far more a physical 
necessity than a yielding of mind and 
heart. 


Pp. x, 1097. 


A DOCUMENTARY HISTORY 


(Simon and Schuster: 


$15.) 


As a story, the war contained many 
fascinations. It was a war fought 
with no holds barred, a war that 
posed problems of finance to strain 
the mind of an Alexander Hamilton 
and problems of military strategy 
and tactics to baffle the imagination 
of a Napoleon. Its politics were 
sometimes unbelievable, its corrup- 
tion and cupidity often degrading, 
and its courage (on the field and at 
home) usually magnificent. Through 
each event, each mood ran a com- 
mon thread that gives the pattern 
and dash of color to any mosaic de- 
picting those four years of strife. In 
tidewater or upland Virginia, within 
sultry Mississippi bayous or along the 
raw frontier of the Southwest, this 
war was American in its style, in its 
villains and heroes, its practical and 
moral objectives. 

The world watched this war. It 
had lessons for people everywhere. 
It was terrible and yet grand, fear- 
ful and yet inspiring, tragic and yet 
satisfying. In the end, it justified a 
time-honored faith “that this na- 
tion, under God, shall have a new 
birth of freedom.” 

And with it, responsibilities still 
unmet. 


These two volumes cost $15, 
but it is hard to imagine that there 
is any other work on the Civil 
War that gives the reader so much 
for his money. C.C.W. 
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A HISTORY OF THE UNITED STATES WEATHER BUREAU 


By Donald R. Whitnah. 


Pp. 267. $6.00.) 


During the War of 1812 a surgeon 
general of the United States Army 
issued a directive to his hospital 
sergeants to make weather obser- 
vations and record them. From 
this beginning Donald Whitnah 
traces the ups and downs, the po- 
litical storms, and the meteorologi- 
beset 


cal storms that have our 


country’s weather reporting agen- 
cy for the past one hundred fifty 


years. 

There were many attempts to 
establish weather reporting serv- 
ices before the Secretary of War 
was authorized by Congress, on 
December 16, 1869, to provide for 
the taking of meteorological ob- 
servations at all military stations 
in the interior of the continent. 
After considerable 
to whom the 
should be entrusted, responsibility 


discussion as 
weather service 
for organization was given to the 
Signal Corps, which had con- 
structed telegraph lines during the 
Civil War. 
entists, Increase A. Lapham and 


Two prominent sci- 


Cleveland Abbe — who are given 
credit for establishing a perma- 
nent national weather service — 
were called on for help by Colonel 
A. J. Myer of the Signal Corps. 
Even in this early formative peri- 
od, the agency’s weather forecasts 
were verified better than 80 per 
cent of the time, and the service 
was rapidly expanded to include 
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river and flood data collection and 
forecasting, hurricane service, and 
weather reports for shippers on 
the Great Lakes, in addition to 
forecasts for farmers. Research 
in the upper air was carried on 
through the use of balloons. Stud- 
ies of tornadoes were made and 
standards developed for thermom- 
etry. All this went on at a time 
when work in the field stations 
was not always meteorological and 
included performing extra serv- 
ices in Indian wars and yellow 
fever epidemics. 

In spite of this vigorous activi- 
ty on the part of the infant agen- 
cy, Congress often complained 
about the Signal Corps weather 
service, using such occasions to 
readjust operations or reduce 
costs. Gradual curtailment of op- 
erations due to cuts in appropri- 
ations led to further criticisms 
which had some measure of jus- 
tification in the Howgate scandal, 
a messy affair involving embezzle- 
ment of government funds. When, 
in 1886, an investigating commis- 
sion reported unfavorably on the 
mixed military and civilian re- 
gime in the weather service, Con- 
gress put the Weather Bureau un- 
der the Department of Agricul- 
ture, where it remained until 1940, 
when the rise of commercial avia- 
tion necessitated its being placed 
in the Department of Commerce. 





The Organization Act of 1890 
charged the chief of the Weather 
Bureau with forecasting weather 
for agriculture, commerce, and 
navigation. He was also instructed 
to take sufficient observations to 
establish and record the climate 
of the United States. Under the 
Air Commerce Act of 1926, the 
duties of the bureau were in- 
creased to include furnishing 
weather reports, forecasts, warn- 
ings, and advices as required to 
promote the safety and efficiency 
of air navigation and navigation 
above the high seas. 

The author carefully chronicles 
the unparalleled expansion that 
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followed passage of this act, bring- 
ing in the bureau’s part in the 
drama of the early transatlantic 
flights and the establishment of 
commercial aviation in the United 
States. Also included are refer- 
ences to all the important re- 
searches toward improved fore- 
casting techniques that the Weath- 
er Bureau has pursued. The book 
ends on an optimistic note con- 
stations 


cerning weather 


and the achievements of Tiros I. 


space 


Although it is a heavily refer- 

enced work, it provides absorbing 
reading. 

W. J. Roserts 

Illinois Natural History Survey 


DIARIES AND LET- 


TERS OF A YANKEE VOLUNTEER IN THE CIVIL WAR 


Edited by Otto F. Bond. 
Historical Society: 
This work is one more among the 
many compilations of the diaries 
and letters of Civil War soldiers. 
Owen Johnston Hopkins was a 
seventeen-year-old youth who en- 
listed as a private in Company K, 
Forty-second Regiment of Ohio 
Infantry Volunteers on September 
25, 1861, at Bellefontaine, Ohio. 
He served his three years in the 
Forty-second and was mustered 
out as a quartermaster sergeant 
October 14, 1864. Hopkins then 
received a commission as a first 
lieutenant and quartermaster of 
the 182nd Ohio Volunteer Infan- 
try Regiment and was mustered 
out of the service in July, 1865. 
Two diaries and numerous let- 


Columbus, 1961. 


Ohio State University Press for the Ohio 


Pp. 308. $5.00. 

ters were written by soldier Hop- 
kins during his years in the Union 
Army and were edited by him in 
1869, and so, as editor Bond states 
in the preface, further editing was 
held toa minimum. The reviewer 
feels he would have liked to know 
Private Hopkins. The entries are 
full 


soldiering in general and the vi- 


of humorous comments on 
cissitudes of life among foot sol- 
diers in particular. A description 
of the green troops scrounging 
food in the Cumberland Gap cam- 
paign of 1861 (“the reign of ter- 
ror amongst the feathered tribe”’ ) 
and of the regimental command- 
er’s stern lecture on the subject 
makes amusing reading. The com- 
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mander, incidentally, was Colonel 
James A. Garfield. 

Private Hopkins had the en- 
listed man’s usual attitude toward 
rank and regulations. Hopkins’s 
descriptions of the campaigns in 
which he served are excellent. He 
relates in detail the action during 
the Cumberland Gap campaign 
and the entire siege and victory 
at Vicksburg. 

The remainder of the book is 
somewhat disappointing to the 
reader. Sergeant Hopkins spent 
the rest of the war guarding the 
Mississippi River and its tribu- 
taries and serving as a quarter- 


master. On the side he conducted 


a touching and successful court- 
ship by mail; so one doubts if he 
regretted the absence of combat. 

The that 
much of the latter portions of the 


reviewer _ believes 
book could have been edited out. 
the 
reached with victory at Vicksburg 
Editor 
Bond (an emeritus professor of 
French at the University of Chi- 


A reader feels climax was 


and the rest is anticlimax. 
cago) felt otherwise, however, and 


A further 
and very understandable element 


did an excellent job. 

is involved here — Bond’s wife 

was the youngest daughter of sol- 
dier Hopkins. 

L. M. HaManp 

Eastern Illinois University 


THE LIFE AND WORKS OF JOHN HAY, 1838-1905: A 


COMMEMORATIVE 


CATALOGUE OF THE EXHIBITION 


SHOWN AT THE JOHN HAY LIBRARY OF BROWN UNI- 


VERSITY IN 


HONOR OF THE CENTENNIAL OF 


HIS GRAD- 


UATION AT THE COMMENCEMENT OF 1858 


Published by the Brown University Library. 
C. Keeney and Preface by David A. Jonah. 


Press: 
hi-fi 


thusiasts, bibliophiles, and young 


Gardeners, _fisiiermen, en- 
children do not need to be told of 
the merits of catalogs, for most of 
them are catalog addicts. The un- 
initiated, however, will be pleas- 


antly surprised with this small 


book. As the title indicates, the 
catalog describes only those items 
on exhibit at the John Hay Li- 
brary in 1958, and so is actually 
more a souvenir than a descrip- 
tive guide to the vast collection of 
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Introduction by Barnaby 
(Brown University 


Pp. xii, 51. $2.00.) 


Hay manuscripts in the Library. 
Yet this is quite enough, for the 
book succeeds, as the exhibit it- 
self must have done even more 
forcefully, in presenting a vivid 
portrait of Hay. 

Typical of Hay’s letters was one 
he wrote from Warsaw, Illinois, 
in 1859 about the response to a 
lecture he had made to the War- 
“Tt has 


It has 


saw Literary Institute: 
had one effect, at least. 
convinced my very pious friends 





in this place that there is no 
sphere of life for me, but the pul- 
pit. I have been repeatedly told 
by lawyers here that I will never 
make my life by pettifogging. . . . 
but I think, if my manifest destiny 
is to starve, I prefer to do it in 
a position where I will have only 
myself to blame for it. I would 
not do for a Methodist preacher 
for I am a poor horseman. I 
would not suit the Baptists for I 
dislike cold water. I would fail 
as an Episcopalian for I am no 
ladies’ man.” 

Not long after writing this let- 
ter, Hay went to Springfield to 
study law in the office of his 
uncle, Milton Hay. He worked 


hard for the Republican Party in 
the election of 1860, and, at the 
suggestion of John George Nico- 


THE CONFEDERACY 
By Charles P. Roland. 
1960. Pp. xiii, 218. $3.95.) 


In the midst of the current wave 
of Civil War books it is comforting 
to find a vigorous little volume 
such as this one which the average 
reader can scan and digest almost 
at one sitting. 

From the Editor’s Preface to the 
final pages, including brief sec- 
tions of “Important Dates” and 
“Suggested Readings,” the death 
knell of the Confederacy is 
sounded. It is true that there are 
pages which depict, colorfully, the 
triumphant spirit of the South, 
notably after Fort Sumter when 


(University of Chicago Press: 
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lay, Lincoln’s private secretary 
during the campaign, Hay was 
taken to Washington to assist 
Nicolay. This was the beginning 
of a distinguished public career, 
about which most Illinoisans know 
far too little. Hay is better known 
in this state, of course, for the 
biography of Lincoln which he 
wrote with Nicolay and for his 
poetry. 

Hay was a brilliant and talented 
public servant as well as a warm 
and sensitive friend and family 
man. All of these attributes are 
revealed in the manuscripts chosen 
with great perception by John R. 
Turner Ettlinger for the com- 
memorative exhibit. The exhibit 
catalog, in turn, is a delightful in- 
troduction to John Hay. 

E.W. 


Chicago, 


the youth, the “old men,” and, of 
course, the “Fire Eaters” jovially 
proclaimed that one secessionist 
could lick five Yankees and that 
the Yankees, after all, would nev- 
er fight. But the vast differences 
in population, in immigration, in 
manufacturing, and in resources 
were ill winds blowing upon the 
hasty tempers of the belligerent 
Southerners. 

The reader will like the crisp, 
definite manner in which the au- 
thor portrays the ebbing strength 
of the South — the closing of the 
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ports, one by one, the vastly su- 
perior manpower and the sinews 
of war which the North was able 
to mobilize as the conflict pro- 
gressed. Here, in approximately 
two hundred pages, is history that 
a busy reader can enjoy. The list 
of “Important Dates” is elemen- 
tary to a Civil War student. Yet, 
for immediate reference, just 
when were Shiloh and Chancel- 
lorsville fought, when did Grant 
assume command of all Union 


LINCOLN FOR THE AGES 
Edited by Ralph G. Newman. 
Pp. 519. $5.95.) 


Garden City, N.Y., 1960. 


“Lincoln from A to Z” might 
well be the subtitle of this work, 
for the editor and his seventy-five 
associates have done a masterful 


job of depicting Abraham Lincoln 
in almost every conceivable pose: 
lawyer, legislator, president, fa- 
ther, and artistic and dramatic 
subject. 

These pictures do not appear 
as finished oil portraits but as 


penciled sketches. Some repeti- 
tion of information and interpre- 
tation is inevitable in a work of 
this size, and depth is impossible. 
Yet most of the authors provide 
unique insights into that appar- 
ently fathomless subject. We have 
the man portrayed by sculptors, 
dramatists, editors, and _script- 
writers, as well as by archivists, 
historians, and politicians. Each 


armies, and when did Lee become 
general-in-chief of the Confed- 
erate forces? The “Suggested 
Readings” will lure the amateur 
on and on — seemingly forever — 
into Civil War literature. I am 
certain that all readers will ap- 
preciate, as I did, the complete in- 
dex and the four maps at the front 
of the book showing the shrinking 
area of the Confederacy at the 
close of each year of the war. 
C. C. Burrorp 
Urbana 


(Doubleday and Company, Inc.: 


has his own view of Lincoln, a 
view which can come only with 
expertise in one field. Particu- 
larly noteworthy are articles by 
Paul Angle (Lincoln in New Sa- 
lem), Willard King (Lincoln the 
Lawyer), Avard Fairbanks (The 
Face of Lincoln), T. Harry Wil- 
liams (Lincoln and the Commit- 
tee on the Conduct of the War), 
Bruce Catton (President Lincoln 
and General McClellan), E. B. 
Long (President Lincoln and Gen- 
eral Grant), and Dore Schary 
(Lincoln as a Dramatic Subject). 
Of especial value is a suggested 
basic Lincoln library. 

After reading this volume many, 
including this reviewer, will fol- 
low Mr. Lincoln’s advice to “get 
the books, and read, and study 
them carefully.” 

BERNARD Wax 
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Spring Tour Launches Civil War Observances 


Illinois’ five-year observances of 
the centennial of the Civil War 
were Officially launched in Cairo 
on April 22 and 23. 

Governor Otto Kerner, the IIli- 
nois State Historical Society, the 
Civil War Centennial Commis- 
sion of Illinois, the Cairo Histori- 
cal Association, the Veterans of 
Foreign Wars, the Sons of the Un- 
ion Veterans, the Daughters of 
the American Revolution, and 
several other civic and patriotic 
organizations took part in a va- 
riety of programs that marked the 
occasion. 

Actually, coincidence and co- 
operation made the event a com- 
bination of the annual celebration 
of Loyalty Day, sponsored for the 
past four years by the Cairo VF W 
and Chamber of Commerce, and 
an observance of the anniversary 
of the arrival of the first Union 
troops at Cairo (April 22, 1861), 
which was planned by the State 
Historical Society and the Civil 
War Centennial Commission. The 
two events were combined and 
then expanded to include the ac- 
tivities of the other organizations. 

The entire program was car- 
ried out in windy, warm spring 
weather while the rest of the state 
and the surrounding Midwest 
were being treated to heavy rains, 


hail, thunderstorms, and several 
damaging tornadoes. Cairo had 
a few light showers Friday eve- 
ning and a heavy thunderstorm at 
8 a.m. Saturday, but by 9:30 a.m. 
the sun had come out and there 
was no more rain until Sunday 
evening. 

Members of the Historical So- 
ciety who arrived Friday were giv- 
en a candlelighted reception that 
night at Magnolia Manor, the 
Victorian mansion-museum of the 
Cairo Historical Association. Al- 
though they noted many additions 
to the Manor’s collections, the 
visitors were most interested in the 
basement kitchen, which had been 
opened since the last meeting of 
the Historical Society in Cairo in 
1958. Focal point of this room 
was a_ six-foot-high _bricked-in 
coal-wood stove with four ovens 
and a variety of dampers. 

The Saturday tour which began 
at 10:10 A.M. was made in five 
school buses followed by twenty- 
five or more automobiles. Local 
guides in each of the buses pointed 
out sites of interest along the 
route, which led north past the old 
Customs House, the Post Office 
and Federal Courts Building, the 
Safford Library, and the Alex- 
ander County Courthouse. Two 
locations that seemed to intrigue 
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the guides even more than the 
visitors were “the house where Pe- 
ter Lind Hayes lived and the place 
where he went to school.” 

First stop on the tour was made 
at the Mound City National 
Cemetery, where a brief com- 
memorative ceremony was held in 
honor of the Union and Confed- 
erate dead buried there. The 
speaker was Charles E. Kinney, of 
Newark, New Jersey, national in- 
spector general of the VFW. The 
Southern Illinois University Cho- 
rus, under the direction of Robert 
Hines, sang “Offertorium” and 
“My Shepherd Will Supply My 
Need.” ‘The ceremony was closed 
with the firing of a salute and the 
sounding of taps. 

At Mound City the group was 


ushered into the _ century-old 


three-story brick shell of a build- 


ing at the edge of the levee that 
served as a hospital during the 
Civil War and is now a canning 
factory during the harvest season. 
There, standing on an improvised 
platform of packing crates, Moth- 
er Kathryn Marie, of South Bend, 
Indiana, presented the story of the 
Sisters of the Holy Cross, of which 
she is the Superior General. This 
order was in charge of the Mound 
City hospital during the Civil War 
(St. Mary’s Hospital in Cairo, one 
of ten it now administers through- 
out the country, was the first es- 
tablished by the order). 

After a brief inspection of the 
onetime hospital building the 
group walked about two blocks 
212 


west along a railroad siding to 
the Route 37 crossing, and there 
Mother Kathryn Marie unveiled 
the Historical Society marker com- 
memorating the Civil War hospi- 
tal. At this ceremony a group of 
six girls known as the Centennial 
Choraliers gave a reading in uni- 
son of the “The Story of Sister 
Fidelis,’ a nurse who died while 
on duty at the hospital during the 
flood of 1862. 

The visitors were served lunch- 
eon at the Mound City Method- 
ist and Congregational churches, 
which are across the street from 
each other and two blocks from 
the marker. 

The return route led past the 
site of the Mound City Marine 
Ways, where James Eads super- 
vised the construction of more 
than a hundred gunboats for the 
Union during the Civil War. A 
part of the trip was made over 
the one-way sand-and-gravel road 
atop the Ohio River levee. Aft- 
er re-entering Cairo the caravan 
passed St. Mary’s Park, Lansden 
Park, the high schools, and the 
new Cairo Point—Fort Defiance 
State Park before returning to the 
Cairo Hotel. 

The Historical Society had 
scheduled no program for the re- 
mainder of the afternoon so that 
the members could watch the 
Cairo Loyalty Day parade, see the 
Civil War exhibits at the Safford 
Library and the Robert R. Mc- 
Cormick Historymobile, and at- 
tend the dedication of the Mary 





Photo by Guyla Moreland, Cairo 
At the unveiling of the Historical Society marker commemorating the Civil 
War hospital at Mound City were, left to right, Oscar Edwards, mayor of 
Mound City; Mother Kathryn Marie, Superior General of the Sisters of 


the Holy Cross; and her associates in the order, Mother M. Verda Clare, 


Sister M. John Francis, and Sister M. Micheleen. 


J. Safford plaque at the Library. 
This plaque, on a Missouri red 
granite boulder, honors ‘“Cairo’s 
Angel” for her work in organizing 
“camp and hospital relief’ dur- 
ing the Civil War. The dedica- 
tion was made by the Egyptian 
Chapter, DAR, which erected the 
memorial. 

Governor Kerner reviewed the 
Loyalty Day parade from a stand 
in front of the George Gray 
Barnard statue, “The Hewer,” in 
Halliday Park on Washington 
Avenue. The parade itself con- 
sisted of more than fifty units in- 


cluding nine bands. There were 
floats and marching organizations, 
numerous queens, clown cars, and 
model-T’s, plus a minimum of 
commercial advertising. Most of 
the paraders were from the sur- 
but 
there were several units from Ken- 
tucky, Tennessee, and Missouri. 
They required slightly more than 
an hour to pass the reviewing 


rounding area of Illinois, 


stand. 

Since reservations for the His- 
torical Society’s spring banquet 
Saturday evening exceeded the 
the hotel’s dining 


213 


capacity of 
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room, the affair was held across 
the street in the Masonic Temple. 
The room there also proved too 
small, and a group of legislators 
and their wives decided to dine 
together at the hotel; another 
group, members of the Cairo His- 
torical Association, gave up their 
seats as well. 

Historical Society President 
Glenn H. Seymour of Charleston 
presided at the banquet and in- 
troduced Governor Kerner, who, 
in a brief address, congratulated 
the city of Cairo and the various 
organizations involved on an aus- 
picious beginning of the state’s 
observance of the Civil War Cen- 
tennial. The Governor and the 
group of legislators then left the 
hall to attend the VFW’s Pageant 
of Drums program at Schultz 
Field, which is at the north edge 
of Cairo. 

The Society’s banquet speaker 
was Bell I. Wiley, professor of 
history at Emory University, 
Georgia, Civil War author, and 
member of the national Civil War 
Centennial Commission. Although 
the title of his talk was pro- 
grammed as “The Common Sol- 
dier of the Civil War,” Dr. Wiley 
devoted most of his time to hu- 
morous excerpts from the thirty 
thousand soldiers’ letters he has 
read in the course of his Civil 
War research. This greatly pleased 
his listeners, and when he closed 
by reading a heroic letter from a 
mortally wounded soldier, his au- 
dience gave him what, in Civil 
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War days, would have been called 
a “resounding ovation.” 

Cairo residents and visitors with- 
in earshot of the Ohio River levee 
were awakened Sunday morning 
by the calliope and triple whistle 
of the excursion steamer Avalon. 
The day’s outing began at 10:25 
A.M. when the boat cast off from 
the Tenth Street landing and 
headed downstream toward Co- 
lumbus, Kentucky. At the con- 
fluence of the Ohio and Mississip- 
pi the Avalon drifted to a near 
stop for a memorial service honor- 
ing the Civil War dead on both 
sides. Charles A. Brady, Jr., of 
Chicago, state commander of the 
Sons of Union Veterans of the 
Civil War, gave a brief talk on the 
significance of the war and then 
tossed a wreath over the port bow 
while a squad from the Cairo Na- 
tional Guard unit fired a salute. 

On the trip 
amused themselves by inspecting 
the boat, watching the paddle- 


the passengers 


wheel go around, speculating on 
landmarks, and dancing to the 
strains of the Avalon’s seven-piece 


Dixieland band. At Columbus 
the excursion boat was tied up 
just above the ferry landing, 
where school buses were waiting 
to take the group to the Colum- 
bus-Belmont State Park at the top 
of the bluff. 

At the park the visitors saw 
Confederate trenches and a re- 
stored redoubt. Nearby were an 
anchor and part of a six-ton chain 
which was strung across the Mis- 





sissippi during the Civil War to 
keep Northern vessels from passing 
up or down the river. The park 
has a small museum — a two-story 
seven-room frame house that 
served during the Civil War as 
a Confederate hospital. In addi- 
tion to Civil War small arms and 
supplies the museum contains a 
variety of household articles of a 
century ago, plus an exhibit of 
Indian relics. 

The story of the Battle of Bel- 
mont, which took place on No- 
vember 7, 1861, across the river 
from Columbus, was told by Clyde 
C. Walton, Executive Director of 
the Historical Society. His loud- 
speaker system was set up at a 
lookout point from which much 
of the battlefield could be seen. 

By the time he finished his talk 
the box lunches (supplied by the 
Cairo VFW) had arrived, but as 
they were being distributed the 
buses drew up and the call went 
out that the boat was ready to 
leave. Most of the group carried 
their lunches back to the boat and 
ate there. The return trip to 
Cairo was much the same as the 
one downstream but took about 


twice as long — it was 6:30 P.M. 
when the Avalon docked, ending 
the 1961 Spring Tour of the His- 
torical Society. 


Sprinc Tour Notes: Miss Vir- 
ginia B. Herbert, a director of the 
State Historical Society, as chair- 
man of the local arrangements 
‘committee for the 1961 Spring 
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Tour, even excelled the record for 
southern [Illinois hospitality she 
established with the Spring Tour 
of 1958. 


Illinois legislators introduced by 
Representative Clyde L. Choate 
of Anna at the Saturday banquet 
included Congressman Kenneth J. 
Gray of West Frankfort; State 
Senators William L. Grindle of 
Herrin, James W. Gray of Belle- 
ville, Gordon E. Kerr of Brook- 
port, and James O. Monroe of 
Collinsville; and State Represen- 
tatives James D. Halloway of 
Sparta, Corneal A. Davis and 
Charles F. Armstrong of Chicago, 
and Ralph E. Stephenson of Mo- 
line. 


The Avalon took two hours and 
twenty-five minutes to go from 
Cairo to Columbus (twenty-five 
minutes of that time was spent in 
docking). It required three hours 
and forty-five minutes for the re- 
turn trip. The departure times 
were 10:25 A.M. and 2:45 P.M. 
Commander Brady’s centennial 
wreath hit the water at 10:45 
A.M., and the boat passed it on the 
return trip at 3:20 p.m. Now, 
children, assuming the distance 
from Cairo to Columbus to be 
twenty miles, how fast was the 
Mississippi flowing that Sunday, 
April 23? 


The picture on the front cover 
of this Journal shows Commander 
Brady preparing to toss the cen- 
tennial wreath into the water at 
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the confluence of the Ohio and 
In the upper right- 
The 


Mississippi. 
hand corner is Cairo Point. 


photograph was taken by Harry 


Read, city editor of the Charleston 
Courier. 

Two members of the Illinois 
Civil War Centennial Commis- 
sion, Newton C. Farr of Chicago 
and Senator James O. Monroe of 
Collinsville, sang a harmonious 
duet arrangement of “My Wild 
Irish Rose” accompanied by the 
Avalon’s calliope on the trip to 
Columbus — they knew all of the 
words, too. Incidentally, the ten 
members of the commission at- 
tended some or all of the Cairo 
observances. The other members 
are George P. Johns, Decatur; 
Representatives Stephenson and 
Armstrong; Mrs. John S. Gilster, 
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Cairo’s Civil War widow, 
Mrs. Annie J]. Gates, placed 
flowers on the grave of her 
husband in the Mound City 
National Cemetery during 
the ceremonies there on 


April 22. 


Photo by Guyla Moreland, Cairo 


Chester; Wasson W. Lawrence, 
Fairfield; Robert E. Miller, Jr., 
Springfield; Ralph G. Newman, 
Chicago; and Executive Director 
Walton. 

Facsimile reproductions of the 
August 22, 1861, issue of the 
Mound City Gazette containing 
a story of the first Battle of Bull 
Run were sold as souvenirs in 
Mound City and Cairo. This was 
Vol. I, No. 2 of the Gazette, a 
four-page, five-column tabloid 
newspaper, which was discon- 
tinued after being published for 
about a year. ... Another souvenir 
collected by many of the visitors 
was a ten-by-thirteen-inch place 
mat that was a copy of a drawing 
from Harper’s Weekly, February 
1, 1862, with the caption “Em- 
barkation of General M’Clern- 





and’s Brigade at Cairo.” The 
mats were published by the Se- 
curity National Bank of Cairo. .. . 
The face of the ticket used for the 
Avalon trip was a facsimile of a 
Civil War military pass issued by 
the “Office of Provost Marshal, 
Camp Cairo.” . . . The wooden 
boxes used for the lunches Sunday 
were labeled “hardtack” and also 
became collectors’ items, particu- 
larly for the small fry. 


When the Avalon reached mid- 
stream after leaving Columbus, a 
half-filled school bus arrived at 
the shore with its horn blowing 
frantically. The passengers who 
poured out of the bus waved wild- 
ly and shouted, “Come _ back! 
Come back!” They had missed 
the boat, but as it turned out, five 
of them were better off where 
they were. Bernard Wax, field 
representative for the Historical 
Library and trouble-shooter for 
the Historical Society, comman- 
deered the bus and took them 
back to Cairo, where the five 
caught their train for Chicago, 
which they could not have done 
if they had been on the boat. In- 
cidentally, there were 570 pas- 


NEWS AND COMMENT 


sengers aboard the Avalon on the 
trip to Columbus, and 257 were 
members of the Historical Society. 


Dr. Andy Hall of Mt. Vernon, 
at ninety-six, was probably the 
oldest Society member on the 
Spring Tour. 


Guides on the eighteen-mile bus 
tour Saturday were Walter Gates, 
David Lansden, Eugene Gilhofer, 
Lester Weber, and Ralph Gibson. 


Cairo has at least one Civil 
War widow still living. She is 
sixty-eight-year-old Mrs. Annie J. 
Gates, whose husband was Wil- 
liam Gates. She attended the 
services at the Mound City Ceme- 
tery. 


Some of the nicest people on 
the Avalon Sunday wore name 
badges proclaiming, “I am a Ran- 
dolph County Rowdy.” Ebers R. 
Schweizer, a director of the State 
Society, recruited a busload of 
Randolph Countians for the 
outing. They left Sparta at 7 
A.M. and it was well after 9 p.m. 
before they returned, as the Camp- 
fire Girls used to say, “tired but 
happy.” 


Illinois’ Forgotten Covered Bridges 


In a state whose rich historical 
heritage is well chronicled from 
the days of the explorers, the 
dearth of information on _ the 
region’s covered bridges is sur- 
prising. During the heyday of the 


covered bridge — the decade 18g0- 
1900 — there were an estimated 
two hundred such structures in 
Illinois. Although records of 
many of the bridges are hard to 
find, memories of most of them 
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This Kaskaskia River bridge near Cowden in Shelby County 
is one of nine covered bridges remaining in Illinois. Located 
on a narrow, winding, little-used trail in rugged hill country, 
it is probably the most picturesque bridge in the state. 


still linger in the minds of Illi- 
noisans in the seventy- to ninety- 
year-old age bracket. 

Since the publication last year 
of my Covered Bridges in Illinois, 
Iowa and Wisconsin (See Spring, 
1961, Journal, pages 98-99), 
which dealt largely with the 
bridges still in use, many of these 
elder citizens have provided me 
with information not heretofore 
recorded about bridges that are no 
longer in existence, most of them 
having been razed early in this 
century. 

Typical of comments from old 
settlers is one from an Evanston 
reader, seventy-six years old, who 
writes: “My interest in covered 
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bridges goes back to 1901 when 
at the age of 16 I dismantled one, 
the Joe Miller bridge, 105 feet 
long across north fork of the San- 
gamon river ten miles east of 
Springfield. While so doing an 
elderly man of the community 
told me it had been there about 
seventy years, thus close to the 
date of Mr. Lincoln’s first trip 
past the spot to Springfield.” 
The heaviest concentration of 
covered bridges in Illinois was in 
the Spoon and Sangamon River 
valleys in central Illinois, with a 
slight edge to the former in actual 
count. Today, however, only two 
covered bridges remain in the 
Spoon River Valley: the Wolfe 
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The Rock River covered railroad bridge linking Sterling and 
Rock Falls — as recreated by an artist from an old photograph. 
It ts believed to have been the longest covered bridge en- 
tirely within Illinois, although the one connecting Keokuk, 


Iowa, and Hamilton, Illinois, was longer. 


bridge near Gilson and Douglas, 
which spans the river in Knox 
County, and the Greenbush span, 
in Warren County, which crosses 
Swan Creek, a tributary to Spoon 
River. George Willard, now 
eighty-three years old, who lives 
near Avon, in Warren County, 
sat on the banks of Swan Creek 
in 1890 and watched a crew of 
men build the Greenbush bridge, 
one of the last of its kind erected 
in the state. Willard has also 
told the author of three other cov- 
ered bridges that once stood in 
Warren County. 

Northern Illinois as a whole had 
few covered bridges, but recent 
letters from Rockford have told 


of two covered railroad spans over 
the Rock River; and a reader in 
Sterling has sent several pictures 
of the old Sterling—Rock Falls 
railroad bridge, which burned in 
1923 as it was being dismantled. 

From such reports as these the 
threads of a fascinating chapter 
of Illinois history are being pieced 
together. Journal readers who 
have knowledge of the location of 
covered bridges that once existed 
in the state — particularly in 
southern Illinois — are urged to 
contact the author, in care of the 
Swanson Publishing Company, 
Post Office Box 334, Moline, IIli- 


nois. 
LEstiE C. SWANSON 


Douglas Honored on Centennial of Great Speech 


Stephen A. Douglas was honored 
by two programs at the Old Illi- 
nois State Capitol — the present 


Sangamon County Courthouse — 
on April 25, the centennial of one 
of the greatest speeches of his ca- 
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reer, his “Protect the 
Flag” address. Principal speakers 
on both occasions were Governor 
Otto Kerner and Robert Dick 
Douglas, Jr., great-grandson of 
the Little Giant. 

The first of these programs was 
officially a joint session of the 
Seventy-second General Assembly 
and was held in the Sangamon 
County Circuit courtroom, the 
Hall of Representatives of 1861. 
Presiding officer of the session was 
Paul Powell, Speaker of the 
House. It was attended by an 
overflow audience of legislators, 
county and city officials, and the 
public. The main floor was en- 
tirely filled, but the balcony was 
only about two-thirds full, the 
number that is now considered 


famous 


structurally safe. 

The guests were welcomed on 
behalf of the city of Springfield 
by Mayor Lester E. Collins and 
for Sangamon County by Loren 
E. Sullivan, chairman of the board 
of supervisors. 

Dr. Glenn H. Seymour, presi- 
dent of the Illinois State Historical 
Society, then read a slightly ab- 
breviated version of Douglas’s im- 
mortal speech. Dr. Seymour is 
head of the social studies depart- 
ment at Eastern Illinois Universi- 
ty, Charleston, where he has tak- 
en the part of Douglas in a num- 


ber of theatrical productions. 
Robert Douglas was introduced 

by Frank R. Sullivan, chairman 

of the Springfield Historical Mon- 


uments Commission. Douglas, 


220 


whose home is Greensboro, North 
Carolina, is a lawyer, explorer, 
and author. Although he is sev- 
eral inches taller, he strongly re- 
sembles the pictures of his famous 
forebear, and when he began talk- 
ing, his audience soon realized 
that he had inherited more than 
a pictorial resemblance. He spoke 
with a slight drawl and told the 
story of the present-day Douglas 
family with a simplicity and hu- 
mor that carried his listeners along 
with him much as the Little Giant 
must have done with more serious 
subjects a century earlier. Sev- 
eral times he was interrupted by 
applause for a telling sally. 

One of his anecdotes concerned 
a tour of Illinois with his small 
daughter. Everywhere they went 
there were “Lincoln and Douglas” 
hotels, parks, motels, and theaters. 
Finally the little girl asked, “Why 
aren’t there any Douglas and Lin- 
coln parks, daddy?” 

In his talk, which was based 
upon the Stephen A. Douglas 
speech, Governor Kerner cited 
several parallels between the perils 
of a hundred years ago and the 
present. 

Following this program most of 
the group adjourned to the south 
entrance of the old courthouse, 
where Douglas unveiled a plaque 
honoring his great-grandfather’s 
speech. The wording on this large 
bronze marker, on the pillar at 
the west of the door, reads, 
“Stephen A. Douglas/ In this old 
capitol on April 25, 1861, Senator 





Douglas delivered his ‘Protect the 
Flag’ speech, one of the most 
heroic and effective speeches in 
the English language. His plea 
helped save our country and was 
the culmination of his great ca- 
reer.” 

At this ceremony Springfield 
Attorney S. Phil Hutchison, who 
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plays the part of Douglas in the 
Abe Lincoln Players’ presenta- 
tions, recited the “Protect the 
Flag” speech. State legislators 
from the district were also intro- 
duced; they are Senator George 
Drach and Representatives 
George Coutrakon, G. William 
Horsley, and Allen T. Lucas. 


Four New Historical Societies Formed 


Organization of four new local his- 
torical societies — in Fulton, Rich- 
land, Sangamon, and Vermilion 
counties — was begun or well on 
the way to completion by the end 
of April. 

The Sangamon County group 
held its preliminary organization 
meeting on April 25 in connec- 
tion with the centennial of Steph- 
en A. Douglas’s “Protect the 


Flag” speech. The meeting was 


held in the circuit courtroom of 
the county courthouse, 
Senator Douglas addressed the II- 
legislature one hundred 
years ago. Principal speaker at 
the evening’s program was Dr. 
Glenn H. Seymour, president of 
the Illinois State Historical So- 
ciety, who talked on the life of 
Douglas. 

Bernard Wax, field representa- 
tive of the State Historical Li- 
brary, discussed the procedures 
and policies of organizing a local 
society at a business meeting 
which preceded Seymour’s ad- 
dress. Former Judge Benjamin 
S. DeBoice was appointed tempo- 


where 


linois 


rary chairman by Frank R. Sulli- 
van, head of the Springfield His- 
torical Monuments Commission, 
which initiated the organization 
meeting. DeBoice also heads the 
nominating committee, whose 
members are Robert Stephens, 
Edward Pree, Charles Trimble, 
Herbert Georg, Mrs. Mary Wood- 
ward, Dr. Emmet Pearson, Mrs. 
Ernest East, John Chapin, Her- 
bert Croft, Carroll Hall, and Mrs. 
Mary Minniear. 

The preservation of a historical 
landmark was the basic motiva- 
tion for the organization of the 
Richland County Society. That 
landmark is the old Wilson man- 
sion in Olney, which the Society 
plans to buy and maintain. The 
first officers of the group are Har- 
old Drew, president; the Rev. 
Earl C. Zetsche, vice-president; 
Mrs. Jane Montgomery, record- 
ing secretary; Waldorf Eyman, 
treasurer; and Miss Lillian Cole- 
man, corresponding secretary. 

Dr. Seymour spoke at the So- 
ciety’s April 28 meeting. 

The Fulton County Society is 


22I 





NEWS AND COMMENT 


technically not a new society but 
a reorganized one. Plans for in- 
corporating and drawing up a 
new constitution were made at a 
meeting in Canton on March 22, 
at which Field Representative 
Wax was the principal speaker. 
An executive committee, com- 
posed of Miss Dorothea Nelson, 
Albert Scott, and Fred Hand, was 
appointed to proceed with organi- 
zational details. Mrs. Kathryn 
Randolph presided. 

The Vermilion County organ- 
ization — the second historical so- 
ciety in the county — is to be 
known as the Vermilion County 
Historical Museum Society. As 


the name indicates, its primary 
function will be the establishment 
of a historical museum in Dan- 
ville. At the present time the 
Society is considering the purchase 
of the Dr. William E. Fithian 
home, now owned by Mrs. Jo- 
seph Barnhart, for the museum. 
Until formal organization, the 
Museum Society will be operated 
by a steering committee consisting 
of C. A. Unger, chairman, Charles 
Haggerty, and Frank Brittingham, 
all of Danville; Don Prillaman, 
Rossville; Charles Goodwin-Per- 
kins, Hoopeston; Art Renfer, 
Oakwood; and Mrs. A. James 
Stevenson, Carroll Township. 


Local Societies Mark Civil War Centennial 


The response of Mercer County 
to President Abraham Lincoln’s 
proclamation of April 15, 1861, 
at the opening of the Civil War 
was discussed by the Rev. V. V. 
Wortmann at the March 7 pro- 
gram of the Mercer County His- 
torical Society. 

The Essley-Noble Museum of 
the Society is now showing ex- 
hibits related to the Civil War 
and its effect on the county. 
Original letters, books published 
during the war, regimental his- 
tories, a county “draft list,” and 
muster rolls are on display. 

The Batavia Historical Society 
also sponsored a recent exhibit 
that was Civil War—oriented. 
Since the Society does not have a 
museum, its colorful displays were 
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arranged in an art shop called 
“The Frame.” Visitors at the ex- 
hibit reported that it was imagi- 
natively staged — with hangings 
of vivid wallpaper separating the 
various sections. Unusual Civil 
War objects included the drum 
used by “the youngest drummer 
boy in the war” and a banner 
carried on Sherman’s march to 
the sea. The displays were ar- 
ranged by Mrs. Clare J. Kruger, 
Mrs. Elaine Cannon, Mrs. John 
Pearce, Mrs. R. W. Cowan, and 
Richard Lewis. 

A portion of the Batavia So- 
ciety’s April 16 meeting was also 
related to the Civil War. It was 
an original play, “Great-Grand- 
mother’s Diary,” presented by 
Miss Lydia Stafney and two stu- 





dents, Sue Nelson and Ben Lim- 
baugh. The production was ar- 
ranged by the Society’s Civil War 
Centennial committee, of which 
Mrs. Quentin Blewett is chair- 
man. Civil War music was played 
by an instrumental group under 
the direction of Elwood Willey. 
On the day of the meeting the 
State Society's Robert R. Mc- 
Cormick Historymobile, with its 
Civil War exhibit, was open to the 
public in downtown Batavia, and 
the next day the Historymobile 
visited the city’s schools. 

In April the Alton Area His- 
torical Society presented the first 
of a series of Civil War programs, 
with a lecture by Dr. P. W. Rid- 
dleberger of the Alton Residence 
Center, Southern Illinois Univer- 
sity, on “Lincoln’s Fort Sumter 
Decision.” Each of the Society’s 
monthly notices — a 442 by 6-inch 
booklet — now includes a brief 
chronology of the events of one 
hundred years ago, with a list of 
the commemorative observances 
scheduled for that month in 1961. 

A concert billed as “Our John- 
ny Came Marching” was pre- 
sented April 7 and 8 by the 
Princeton High School choruses. 
This program of Civil War music 
was sponsored by the Bureau 
County Historical Society. The 
Society’s museum is also showing 
Civil War exhibits. 

The Bureau County Society has 
an anniversary of its own in 1961; 
fifty years ago, on November 11, 
1911, the Society held its first 
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meeting, which will be commemo- 
rated at a special founders’ day 
dinner program this fall. 

Three hundred Jefferson Coun- 
ty residents attended the April 5 
meeting of that county’s Histori- 
cal Society at which Dr. Andy 
Hall presented a history of the 
Civil War. The large attendance 
at the meeting was recognition 
of the reputation Dr. Hall has 
achieved as a speaker and racon- 
Also a historian, Dr. Hall 
had spent three months in re- 
search for his talk, in which he 
emphasized the underlying causes 
of the war and the conflicts it 
brought to southern Illinois. Al- 


teur. 


though he had a written manu- 
script, the 96-year-old physician 
gave the entire speech from mem- 


ory — except for a few quotations. 

A small rural Baptist church 
that served as a station in the 
Underground Railroad was hon- 
ored by the Madison and St. Clair 
County historical societies at a 
special Civil War Centennial pro- 
gram on April 16. The meeting 
was held under the auspices of 
the Madison County group at the 
historic Bethel Baptist Church, lo- 
cated in northern St. Clair Coun- 
ty about five miles southeast of 
Collinsville. 

A history of the church as a 
haven for runaway slaves was 
given by Mrs. Cleda Zercher, 
Collinsville, a great-great-grand- 
daughter of James Lemen, who 
founded the church in 1808. At 
the close of the formal program, 
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Miss Fern Lemen, another great- 
great-granddaughter of the found- 
er, conducted a public tour of the 
present church building, which re- 
placed the first one in 1840. 

The February program of the 
Peoria Historical Society, on the 
four allied orders of the Grand 
Army of the Republic, was the first 
of that Society's Civil War Cen- 
tennial observances. The Wom- 
en’s National League, a Civil War 
relief organization similar to the 
USO was the subject of a pa- 
per presented by George Parker at 
the April meeting, and at the May 
dinner meeting State Senator 
Hudson R. Sours talked on the 


Civil War service of Peoria area 
men. 

In Randolph County, Mr. and 
Mrs. R. H. Groff presented the 
County Historical Society’s March 
program on the subject “The Day 
the Civil War Began.” 

At the annual meeting of the 
Stephenson County Historical So- 
ciety, Mrs. Reid Horner spoke on 
the war’s centennial, with refer- 
ence to events in the northwestern 
part of the state. 
museum is keeping a “Civil War 
Day by Day” bulletin board, with 
news stories and illustrations of 


The Society’s 


events that took place one hun- 
dred years ago each day. 


Volk-Lincoln Plaque Dedicated In Chicago 


A bronze memorial plaque mark- 
ing the site of the studio of sculp- 
tor Leonard Volk was dedicated 
in Chicago on Saturday, April 8. 
The plaque is on the building at 
the southeast corner of Dearborn 
and Washington streets, where the 
Portland Block once stood. In 
that building Volk cast the famous 
life mask of Abraham Lincoln in 
the spring of 1860. The original 
mask, the only one of Lincoln 
made from life, was destroyed in 
the fire of 1871, but many copies 
are still in existence. 

The plaque was commissioned 
by a Chicago fraternal group, the 
Northwestern Council 72 of 


United Commercial Travelers, as 
part of a civic project. On the 
day of the dedication, the organ- 
ization held a luncheon at which 
State Historian Clyde C. Walton 
was the main speaker. 

Others taking part in the pro- 
gram, which preceded a visit to 
the marker, included Archie Jones, 
assistant director of the Chicago 
Historical Society; Joseph L. Ei- 
sendrath, Chicago businessman 
and authority on the life of Volk; 
Norman Boothby, dean of the 
Chicago Art Institute School of 
Art; and Theodore S. Charrney, 
chairman of the dedicatory cere- 
monies. 
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